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HENRY VII TO GEORGE II. 



CHAPTER XI. 

FROM THE RESTOBATION OF CHARLES THE SECOND TO THE 
FALL OF THE CABAL ADMIN ISTRATIOIT. 

Popular Joy at the Restoration. — Proceedings of the Convention 
Parliament. — Act of Indemnity. — Exclusion of the Regicides, and 
others. — Discussions between the Houses on it. — Execution of 
Regicides. — Restitution of Crown and Church Lands. — Discontent 
of the Royalists. — Settlement of the Revenue. — Abolition of Military 
Tenures. — Excise granted instead. — Army disbanded. — Clergy 
restored to their Benefices. — Hopes of the Presbyterians from the 
King. — ; Projects for a Compromise. — King's Declaration in Favour 
of it. — Convention Parliament dissolved. — Different Complexion of 
the next. — Condemnation of Vane. — Its Injustice. — Acts replacing 
the Crown in its Prerogatives. — Corporation Act. — Repeal of Tri- 
ennial Act. — Star-Chamber not restored. — Presbyterians deceived 
by the King. — Savoy Conference. — Act of Uniformity. — Ejection 
of Non-conformist Clergy. — Hopes of the Catholics. — Bias of the 
King towards them. — Resisted by Clarendon and the Parliament. 
— Declaration for Indulgence. — Objected to by the Commons. — 
Act against Conventicles. — Another of the same Kind. — Remar](j» 

III. I 
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on them. — Dissatis&ction increases. — Priyate Life of the King. — 
Opposition in Parliament. — Appropriation of Supplies. — Com- 
mission of public Accounts. — Decline of Clarendon's Power. — 
Loss of the King's Favour. — Coalitioa against him. — His Im- 
p«iaohineiit. — r $on|e Artidef of it not unfounded. — Illegal Impri- 
sonments. — Sale of Dunkirk. — Solicitation of French Money. — 
His Faults as a Minister. — His pusillanimous Flight — and conse- 
quent Banishment. — Cabal Ministry. — Scheme of Comprehension 
_ and Indulgence. — Triple Alliance. — Intrigue with France. — 
King's Desire to l^e j^aolute. — l^cqrel Treaty ^f 1670. — Its Ob- 
jects. — Differences between Charles and Louis as to the Mode of 
its Execution. — Fresh Severities against Dissenters. — Dutch War. 
— Declaration of Indulgence — opposed by Parliament — and 
withdrawn. — Test Act. — Fall of Shaftesbury and his Colleagues. 

XT is universally acknowledged that no measure was ever 
more national , or has ever produced more testimonies of 
public approbation , than the restoration of Charles 11. 
Nor can this be attril^uted Xo the ^sual fickleness of the 
multitude. For the late government, whether under the 
parliament or the protector , had never* obtained the 
sanction of popular consent , nor could have subsisted for 
a day without the support of the army. The king's return 
s^ei^ed to th^ people the harbinger of a real liberty, 
instead of that bastard commonwealth which had insulted 
them with its name ; a liberty secure from enormous as- 
sessments, which? even when lawfully imposed, the 
English had always paid with relu<;^ai;ice , apd fjrom the 
insolent despotism o.f tke soldiery. The young and Uvely 
looked forward to a release from the rigours of fanati- 
cism , and were too ready to exchange that hypocritical 
austerity of the late times for a Ucentiousijiess and ii^pi^ty 
that became characteristic of the present. In this tumult 
of exulting hope and joy, there was much to excite 
anxious forebodings in calmer men , and it was by no 
means safe to pronounce, tbat a chaij^ge so gener/^Uy de* 
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manded, and in most respects so expedient, could be 
effected without very serious sacrifices of public and par- 
ticular interests. 

Four subjects of great importance , and some of them 
very difficult , oiicupied the convention jparliament from 
the time of the king's return till their dissolution in the 
following December ; a general indemnity and legal obli- 
vion of all that had been done amiss in the late inter- 
ruption of government ; an adjustment of the claims for 
reparation which the crown , the church , and private 
royalists had to prefer 5 a provision for the king's re- 
venue , consistent with the abolition of military tenures ; 
and the settlement of the church. These were , in effect , 
the articles of a sort of treaty between the king and the 
nation , without some legislative provisions as to which , 
no stable or tranquil course of law could be expected. 

The king , in his well-known declaration from Breda , 
dated the i4^h of April , bad laid down , as it were , cer- 
tain bases of his restoration , as to some points which he 
knew to excite much apprehension in England. One of 
these was a free and general pardon to all his subjects, 
saving only such as should be excepted by parliament It 
had always been the king's expectation , or at least that 
of his chancellor, that all who had been immediately 
concerned in his father's death should be delivered up 
to punishment ' *, and in the most unpropitious state of 
his fortunes, while making all professions of pardon and 
favour to different parties , he had constantly excepted 
the regicides •. Monk , however, had advised in his first 



' Life of Clarendon, p. 69. 

• Clar. State Papers^ iii. 4»7- Sag. In fact, very few of them were 
likely to be of ase , and the exception made his general offers appear 
more sincere. 
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messages to the king., that none, or at most not above 
four, should be excepted on this account * ^ and the com- 
mons voted, that not more than seven persons should 
lose the benefit of the indemnity, both as to life and 
estate *. Yet after having named seven of the late king's 
judges , they proceeded in a few days to add several 
more , who had been concerned in managing his trial , 
or otherwise forward in promoting his death K They went 
on to pitch upon twenty persons , whom , on account of 
their deep concerq in the transactions of the last twelve 
years, they determined to affect with penalties , not ex- 
tending to death , and to be determined by some future 
act of parliament '^. As their passions grew warmer , and 

' Clar. Hist, of Rebellion, "vii. ^^y.TiuSlow says, that Fairfax and 
Northumberland were positively against the punishment of the regi- 
cides, Tol. iii. p. lo; and that Monk yehemently declared at first 
against any exceptions, and afterwards prevailed on the house to 
limit them to seven, p. i6. Though Ludlow was not in England, this 
seems very probable , and is confirmed by other authority as to 
Moidt. Fairfax , who had sat one day himself on the king's trial , 
could hardly with decency concui* in the punishment of those who 
went on. 

* Journals, May i4« 

3 June 5,6, y. The first seven were Scott, Holland, Lisle, Bark- 
stead, Harrison, Say, Jones. They went onto add Coke, Broughton , 
Dendy. 

* These were Lenthall, Vane, Burton, Keble, St. John, Ireton , 
Haslerig, Sidenham, Desborough, Axtell, Lambert, Pack, Black- 
well, Fleetwood, Pyne, Dean, Creed, Nye, Goodwin, and Cobbett; 
some of them rather insignificant names. Upon the words that " twenty 
and no more " be so excepted, two divisions took place, i6o to i3i , 
and 1 53 to i35; the presbyterians being the majority. June 8. Two 
other divisions took place on the names of Lenthall, carried by 3i5 
to 126, and of Whitelock, lost by 1^5 to i34. Another motion was 
made afterwards against Whitelock by Prynne« Milton was ordered 
to be prosecuted separately from the twenty, so that they already 
broke their resolution. He was put in custody of the sergeant-at-arms 
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the wishes of the court became better known , they came 
to except from all benefit of the indemnity such of the 
king's judges as had not rendered themselves to justice 
according to the late proclamation * . In this state , the bill 
of indemnity and oblivion was sent up to the lords *. But 
in that house , the old royalists had a more decisive pre- 
ponderance than among the commo<ns. They voted to 
except all who had signed the death-warrant against 
Charles the First , or sat when sentence Vas pronounced , 
and five others by name , Hacker, Vane , Lambert , Has- 
lerig , and Axtell. They struck out , on the other hand , 
the clause reserving Lenthall arid the rest of the same 
class for future penalties. They made other alterations in 
the bill to render it more severe ^ •, and with these , after 
a pretty long delay, and a positive message from the 

and released , December 1 7. Andrew Maryell , his friend , soon after- 
wards complained that fees to the amount of i5o poui^s had been 
extorted from him ; but Finch answered , that Milton had been Crom- 
well's secretary, and deserved hanging. Pari. Hist. p. [6a. Lenthall 
had taken^ some share in the restoration, and entered into corres- 
poiidence with the king's advisers a Little before. Clar. State Papers » 
ill. 711. 730. Kennet's Register, 76a. But the royalists never could 
forgive his having put the q[uestion to the vote on the ordinance for 
trying the late king. 

' June 3o. This was carried without a division. Eleven were 
afterwards excepted by name, as not having rendered themselves. 
July 9. 

" July II. 

3 The worst and most odious of their proceedings , quite uijworthy 
of a christian and civilized assetpbly, was to give the next relations of 
the four peers who had been executed under the commonwealth ^^ 
Hamilton, Holland, Capel, and Derby, the privilege of naming each 
one person (among the regicides) to be executed. This was done 
in the three last instances j but lord Denbigh , as Hamilton's kinsman , 
nominated one who was dead; and on. this being pointed out to 
him, refused to &x on another. Journals, Aug. 7. Ludlow, iii. 34* 
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king 9 requesting them to hasten their proceedings (an 
irregularity to which they took ho exception , and which 
in the eyes of the nation was justified by the circum- 
stances ) , they returned the bill to the commons. 

The vindictive spirit displayed by the upper house was 
not agreeable to the better temper of the commons , where 
the presbyterian or moderate party retained great in- 
fluence. Though, the king's judges (such at least as had 
signed the death-warrant) were equally guilty, it wa^ 
consonant to the practice df all humane governments to 
make a selection for capital penalties ; and to ptit forty or 
fifty persons to death for that offence seemed a very san-* 
guinary course of proceeding , and not likely to promote 
the conciliation and oblivion so much cried up. But there 
was a yet stronger objection to this severity. The king had 
published a proclamation , in a few days after his landing , 
commanding his father's judges to render themselves up 
within fourteen days, on pain of being excepted from 
any pardon or indemnity, either as to their lives or es- 
tates. Many had voluntarily come in , having put an ob- 
vious construction on this proclamation. It seems to ad- 
mit of little question , that the king'^s faith was pledged 
to those persons , and that no advantage could be taken 
of any ambiguity in the' proclamation , without as real 
perfidiousness as if the words had been more express. 
They were at least entitled to be set at liberty, and to 
have a reasonable time allowed for making their escape , 
if it were determined to exclude them from the indem- 
nity *. The commons were more mindful of the king's 
honour and their own than his nearest advisers *. But the 

' Lord Southampton , aceoi^ding to Lndlow , actually mored this in 
the house of lords, but was opposed by Finch, iii. 43. 

^ Clarendon uses some shameful chicanery about this, Life, p. 691;! 
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Tiolent rbyaltsts were gaining ground among th^iii , and 
it ended in a compromi^. 'They left Hacker and Axtell , 
who had been prominently concerned iii the kin^'d death , 
to their fate. They even admitted the exceptions of Vatie 
abd Lambert , contenting themselves With a joint address 
of both houses to the king , that , if they should be at- 
tainted 9 e&ecution as to their lives might be remitted. 
Haslerig was saved, on a division 6f i4i ^^ 116, partly 
through the intercession of Monk , who hsLd pledged his 
word to him. Moit of the king's judges W^re entirely ex- 
cepted , but with a proviso in favour of such as had sur- 
rendered according to the proclamation , that the sen- 
tence should not be executed without a special act of 
parliament'. Others were reserved ifor penalties not 
extending to life , to be infli(*ted by a Future act. About 
twenty enumerated persons , as well as those who had pro- 

and with that inaccuracy, to say the least » so habitual to him, says, 
*^ the parliament had published a proclamation, that all who did not 
render themselyes by a day named shonld be judged ds guilty, and 
attainted of treasoou " TUe proclamation was puUished by the king,, 
OB the tfugg^stioti indeed of the lords and oommons, and the expres- 
sions were what I hstye stated in the text. State Trials, y. ^Sgm 
Somers' Tracts , rii. idy. It is obvious that by this mis-representation 
he not only throws the blame of ill faith off the king's shoulders , but 
put the case of those who obeyed the proclamation oti a yery differ- 
ent footing. The king, it seems, had always expected that none of 
the regicides should be spared. But why did he publish stich a 
•proclamation ? Clarendon , hdHveyer , seems to have beefl against the 
other exceptions from the bill of indemnity, as contrary to some 
expressions in the declaration from Breda, ithieh had been inserted 
by Mjonk's advice; and thus wisely and honourably got rid of the 
twenty exceptiohs, which had been seht up from the commons, 
p« 1 33. The lower house resolved to agree with the lords as to those 
twenty persons, or rather sixteen of them , by 19^ to to« , Hollis and 
jAIorrice telling the Ayes. 

' Stat. 13 Car. II. c. 1 1. 
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nounced sentence of death in any of the late illegal high 
courts of justice, were rendered incapable of any civil or 
military office. Thus after three months' delay, which 
had given Toom to distrust the boasted clemency and for-* 
giveness of the victorious royalists , the act of indemnity 
was finally passed. 

Ten persons suffered death soon afterwards for the 
murder of Charles the First , and three more who had 
been seized in Holland , after* a considerable lapse of 
time * . There can be no res^sonable ground for censuring 
either the king or the parliament for their punishment \ 
except that Hugh Peters , though a very odious fanatic , 
was not so directly implicated in the king's death as many 
who escaped , and the execution of Scrope , who had sur- 
rendered under the proclamation, was an inexcusable 
breach of faith ^, But nothing can be more sophistical 
than to pretend that such men as Hollis and Annesley , who 
had been expelled from parliament by the violence of the 

' These were, in the first instance ^ Harrison , Scott , Scrope , Jones, 
Clement, Carew, all of whom had signed the warrant. Cook, the 
solicitor at the high court of justice, Hacker and Axtell, who com- ^ 
manded the guard on that occasion , and Peters. Two years afterwards , ' 
Downing , ambassador in HoUand , prevailed on the states to give up 
Barkstead, Corbet, and Okey. They all died with great constancy, 
$md an enthusiastic persuasion of the righteousness of their canse<. 
State I'rials. 

Pepys says in his Diary, i3th Oct. 1660, of Harrison, whose execu> 
tion he witnessed , that *^ he looked as cheerful as any man could do 
in that condition. " 

' It is remarkable that Scrope had been so particularly favoured 
|>y the convention parliament, as to be exempted, together, with 
Hutchinson and Lascelles, from any penalty or forfeiture by a special 
resolution. June 9. But the lords put in his name again, though they 
pointedly excepted Hutchinson , and the commons after first resol- 
ving that he should only pay a fine of one year's value of his estate, 
came at Is^st to agree in excepting him from the indemnity as to life. 
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same faction who put the king to death , were not to vote 
for their punishment , or to sit in judgment on them , 
because they had sided with the commons in thfe civil 
war * . It is mentioned by many writers , and in the Jour- 
nals , that when Mr. Lenthall , son of the late speaker, 
in the very first days of the convention parliament , was 
led to say, that those who had levied war against the king 
were as blamable as those who had cut off his head , he 
received a reprimand from the chair, which the folly 
and dangerous consequence of his position well deserved 5 
for such language , though it seems to have been used by 
him in extenuation of the regicides , was quite in the tone 
of the violent royalists. * 

A question , apparently far more difficult , was that 
of restitution and redress. The crown lands , those of 

It appears that some private conyersation of Scrope had heenbetr^^ed, 
wherein he spoke of the king's death as he thought. 

As to Hutchinson , he had cei^ainly concurred in the restoration , 
having an extreme dislike to the party who had turned out the 
parliament in Oct. iGSq, espacially Lambert. This may be inferred 
from his conduct, as well as by what Ludlow says, and Kennet in his 
Register, p. 169. His wife puts a speech into his mouth as to his 
share in the king's death , not absolutely justifying it, but , I suspect , 
stronger than he ventured to use. At least , the commons voted that he 
should not be excepted from the indemnity, '^ on account of his 
signal repentance,.? which could hardly be predicated of the lan- 
guage she ascribes to him. Compare Mrs. Hutchinson's Memoirs, 
p. 367, with Commons' Journals , June 9. 

' Horace Walpole , in his Catalogue of Noble Authors, has thought 
fit to censure both these persons for their pretended inconsistency. 
The case is , however , different as to Monk and Cooper ; and per- 
haps it may be thought , that men of more delicate sentiments than 
either of these possessed would not have sat upon the trial of those 
with whom they had long professed to act in concert, though inno- 
cent of their crime. 

' Commons' Journals, May la , 1660. 
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the church , the estates in certain instances of eminent 
royalil^ts , had been sold by the authority of the late 
usurpers ] and that not at very low rates , considering the 
precariousness of the title. This naturally seemed a ma- 
' terial obstacle to the restorieitidn of ancient rights , espe- 
cially in the case of ecdlesiastical corporations , whom 
men are commonly less disposed to fayour than priviate 
persons. The clergy themselves had never expected that 
their estates would revert to theili in full propriety, and 
would probably have been Contented $ at the moment of 
the king's return , to have gi^anted easy leases to the 
purchasers. Nor were the house 6( commons , many of 
whom were interested in these sales , inclined to let in 
the former owners without conditions. A bill was accord- 
ingly brought into the house at the beginning of the 
session to confirm sales , or to give indemnity to the 
purchasers. I do not find its provisions Jnore particularly 
stated. The zeal of the royalists soon caused the crown 
lands to be Excepted '; But the house adhered te the 
principle of composition ks to efedesiastical property, aiid 
kept the bill a long time in debate. At the adjournment 
in September , the chancellor told them , his majesty 
had thought much upon the business^ and done much 
for the accommodation of many particular persons, and 
doubted not but that before they met again a good 
progress would be made , so that the persons concerned 
would be much to blame if they received not full satis- 
faction ; promising also to advise with some of their own 
body as to that settlement *. These expressions indicate a 
design to take the matter out of the hands of parliament. 

For it was Hyde's firm resolution to replace the church 

/> 

' Pari. Hist. iv. 80. 
^ Id. 129. 
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in the whole of its property, without any other regard to 
the actual possessors than the right owners should seve- 
rally think it equitable to display. And this , as may be sup- 
posed , proved very small. No further steps were taken on 
the meeting of partiament after the adjournment ^ and by 
the dissolution the parties were left to the common course 
of law. The church , the crown , the dispossessed royal- 
ists re-entered triunKphantly on their lands ^ there was no 
means of repelling the owners' claim , nor any satisfac- 
tion to be looked for by the purchasers under so defec- 
tive a title. It must be owned , that the facility with 
wbich this was accomplished is a striking testimony to 
the strength of the new government , and the concur- 
rence of the nation. This is the more remarkable , if it 
be true , as Ludlow informs us j that the chapter lands 
had been sold by the trustees appointed by parliament at 
the clear income of fifteen or seventeen years' purchase. * 
The great bpdy , however , of the suffering cavaliers , 
who had compounded for th^ir delinquency ^ under the 
ordinances of the long parliament, or whose estates 
had been for a time in sequestration , found no remedy 
for these losses by any process of law. The act of indemnity 
put a stop to any suits they might have instituted against 
persons concerned in carrying these illegal ordinances 
into execution. They were compelled to put up with 
their poverty , having the additional mortification of 

' Memoirs y p. 299. It appears by some passages in the Clanendon 
Papers, that the church had not expected to come off so brilliantly, 
and, while the restoration was yet unsettled, would have been con- 
tent to gire leases of their lands. P. 620. 733. Hyde, however, was 
convineed that the church would be either totally ruined , or res- 
tored to a great lustre ; and herein he was right, as it turned out. 
P. 614. 
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Seeing one class, namely the clergy, who had been en- 
gaged in the same cause , not the same in their fortune , 
and many even of the vanquished republicans undis- 
turbed in wealth -which , directly or indirectly , they 
deemed acquired at their own expense ' . They called the 
statute an act of indemnity for the king's enemies , and of 
oblivion for his friends. They murmured at the ingra- 
titude of Charles, as if he were bound to forfeit his 
honour and risk his throne for their sakes. They con- 
ceived a deep hatred of Clarendon , whose steady adhe- 
rence to the great principles of the act of indem- 
nity is the most honourable act of his public life. And 
the discontent engendered by their disappointed hopes 
led to some part of the opposition afterwards experienced 
by the king, and still more certainly to the coalition 
against the minister. 

No one cause had so eminently contributed to the dis- 
sensions between the crown and parliamoat in the two last 
reigns , as the disproportion between the public revenues , 
under a rapidly increasing depreciation in the value of 
money , and the exigencies , at least on some occasions , 

' Life of ClarendoD, 99. L'Estrange, in a pamphlet printed before 
the end of 1660, complains that the cayaliers were neglected, the 
king betrayed , the creatures of Cromwell , Bradshaw , and St. John 
laden with offices and honours. Of the indemnity he says , '* That act 
made the enemies to the constitution masters in effect of the booty of 
three nations, bating the crown and church lands, all which ihej 
might now call their own , while those who stood up for the laws 
were abandoned to the comfort of an irreparable bnt honourable 
ruin." He reriles the presbyierian ministers still in possession , and 
tells the lung tl^t misplaced lenity was his father's ruin. Kennet's 
Register, p. 333. See too in Somers'' Tracts , yii. 617, *^ The Humble 
Representation of the Sad Condition of the King's Party." Alsa 
p. 557. 
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of the administration. There could be no apology for 
the parsimonious reluctance of the commons to grant 
supplies , except the constitutional necessity of rendering 
them the condition of redress of grievances ; and in the 
present circumstances , satisfied,, as they seemed at least 
to be , with the securities they had obtained , and ena- 
moured -of their new sovereign , it was reasonable to 
make some futther provision for the current expendi- 
ture. Yet this was to be meted out with such prudence 
as not to place him beyond the necessity of frequent 
recurrence. to their aid. A committee was accordingly 
appointed " to consider of settling such a revenue on 
his majesty as may maintain the splendour and grandeur 
of his kingly office, and preserve the crown from want , 
and from being undervalued by his neighbours. " By their 
report it appeared that the revenue of Charles!, from iGS^ 
to 164 1 9 had amounted on an average to about 900,0001. , 
of which full 200, oool. arose from sources either not 
warranted by law, or no longer available. The house 
resolved to raise the present king's income to i ,20o,oool. 
per annum ] a sum perhaps sufficient in those times for 
the ordinary charges of government. But the funds as- 
signed to produce this revenue soon fell short of the 
parliament calculation. ' 

One ancient fountain that had poured its stream into 
the royal treasury it was now determined to close up for 
eyer. The feudal tenures had brought with them at the 

' Coinnions' Journals, 4 Sept. 1660. Sir Philip Warwick, chan- 
cellor of the exchequer^ assured Pepys that the revenue fell short by 
a fourth of the i,2oo,oool. yo^ed by parliament. See his Diary, March 
I, 1664. Ralph , however, says, the income in 1662 was i,iao,593l., 
though the expenditure was i,439,oooI. P. 88. It appears probable, 
that the hereditary excise did not yet produce much beyond its esti- 
mate. Id. p. 20. 
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conquest , or not long after, those incidents , as they were 
usually called , or emoluments of signiory, which remained 
after the military character of fiefs had been nearly effa* 
ced ; especially the right of detaining the estates of minors 
holding in chivalry, without accounting for the profits.This 
galling hurthen 9 incomparably more ruinous to the tenant 
than beneficial to the lord , it had long been determined 
to remove. ^Charles , at the treaty of Newport , had con- 
sented to give it up for a fixed revenue of ioo,oool. ; 
and this was almost the only part of that ineffectual com- 
pact which the present parliament were anxious to com- 
plete. The king , though likely to lose much patronage 
and influence , and what passed with lawyers for a high 
attribute of his prerogative , could not decently refuse 
a commutation so evidently advantageous to the aristo- 
cracy. No great difference of opinion subsisting as to the 
expediency of taking away military tenures , it remained 
only to decide from what resources the commutation re- 
venue should spring. Two schemes were suggested \ the 
one , a permanent tax on lands held in chivalry ( which , 
as distinguished from those in socage ^ were alone liable 
to the feudal burthens ) *, the other , an excise on beer 
and some other liquors. It is evident , that the former 
was founded on a just principle , while the latter tran»^ 
ferred a particular bu^rthen to the community. But the 
self4nterest which so unhappily predominates even in 
representative assemblies , with the aid of the courtiers , 
who knew that an excise increasing with the riches of 
the country was far more desirable for the crown than 
a fixed land-tax , caused the former to be carried, though 
by the very smaU majority of two voices '. Yet even 
thus , if tne impoverishment of the gentry , and dilapi- 

' Not. i66oy i5i to 149* Pari. Hist. 
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dation of their estates through the detestable abuses of 
iirardship was , as cannot be doubted , enormously mis- 
chievous to the inferior classes , the whole community 
must be reckoned gainers by the arrangement , though it 
might have been conducted in a more equitable manner. 
The statute la Car. 11. c. a4 , takes away the court of 
wards , with all wardships and forfeitures for marriage 
by reason of tenure , all primer seisins , and fines for 
alienation , aids , escuages j homages , and tenures by 
chivalry without exception , save the honorary services 
of grand sergeanty, converting all such tenures into com- 
mon socage. The same statute abolishes those famous 
rights of purveyance and pre-emption , the fruitful theme 
of so many complaining parliaments ; and this relief of 
the people from a general burthen may serve in some 
measure as an apology for the imposition of the excise. 
This act may be said to have wrought an important change 
in the spirit of our constitution , by reducing what is em- 
phatically called the prerogative of the crown, and which, 
by its practical exhibition in these two vexatious exercices 
of power , kept up in the minds of the people a more 
distinct perception , as well as more awe , of the mo- 
narchy , than could be felt in later periods , when it has 
Income , as it were , merged in the common course of 
l^w, and blended with the very com|dex mechanism of 
our institutions. This great innovation, however, is 
properly to be referred to the revolution of i64i 9 which 
ptUt an end to the court of star-chamber , and suspended 
the feudal superiorities. Hence with all the misconduct 
of the two last Stuarts , and all the tendency towards 
arbitrary power that their government often displayed , 
we must perceive that the constitution bad put on , in a 
very great degree , its modern character during that pe- 
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riod : the boundaries of prerogative were better under- 
stood ; its pretensions , at least in public , were less enor- 
mous*, and not so many violent and oppressive, certainly 
not so many illegal , acts were committed towards indiyi- 
duals , as under the two first of their family. 

In fixing upon i,2oo,oool. as a competent revenue 
for the crown , the commons tacitly gave it to be under- 
stood , that a regular military force was not among the 
necessities for which they meant to provide. They looked 
upon the army, notwithstanding its recent services , with 
that apprehension and jealousy, which becomes an Eng- 
lish house of commons. They were still supporting it by 
monthly assessments of 70,0001. , and could gain no relief 
by the king's restoration , till that charge came to an 
end. A bill , therefore , was sent up to the lords before 
their adjournment in September, providing money for 
disbanding the land forces. This was done during the 
recess •, the soldiers received their arrears with many fair 
words of praise , and the nation saw itself, with delight 
and thankfulness to the king, released from its heavy 
burthens and the dread of servitude ' . Yet Charles had 
too much knowledge of foreign countries, where mo- 
narchy flourished in all its plenitude of sovereign power, 
under the guardian sword of a standing army , to part 
readily with so favourite an instrument of kings. Some 
of his counsellors , and especially the duke of York , dis- 
suaded him from disbanding the army, or at least acivised 
his supplying its place by another. The unsettled state of 
the kingdom after so momentous a revolution, the danger- 
ous audacity of the fanatical party, whose enterprises were 

' The troops disbanded were fourteen regiments of horse and 
eighteen of foot in England : one of horse and four of foot in Scot- 
land, besides garrisons. Journals , Nov. 7. 
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the more to be guarded against , that they were founded 
on no such calculation as reasonable men would form , 
and of which the insurrection of Venner , in November , 
1660 , furnished an example , did undoubtedly appear a 
very plausible excuse for something more of a military 
protection to the government than yeomen of the guard 
and gentlemen pensioners. General Monk's regiment , 
called the Coldstream , aild one other of horse , were ac- 
cordingly, retained by the king in his service; another 
was formed out of troops brought from Dunkirk -, and 
thus began , under the name of guards, the present re- 
gular army of Great Britain '. In 1662 these amounted 
to about 5ooo men \ a petty force according to our pre- 
sent notions , or to the practice of other European mo- 
narchies in that age, yet sufficient to establish an alarming 
precedent , and to open a new source of contention be- 
tween the supporters of power and those of freedom. 
. So little essential innovation had been effected by 
twenty years' interruption of the regular government in 
the common law or course of judicial proceedings, that 
when the king and house of lords were restored to their 
places, little more seemed to be requisite than^ change 
of names. But what was true of the state could not be 
applied to the church. The revolution there had gone 
much farther, and the questions of restoration and com- 
promise were far more difficult. 

It will be remembered, that such of the clergy as 
steadily adhered to the episcopal constitution had been 
expelled from their benefices by the long parliament , 
under various pretexts, and chiefly for refusing to take 
the covenant. The new establishment was nominally pres- 

' Ralph, 35; Life of James, 447 > Grose's Military Antiquities, 
i. 61. 

III. 2 
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byterian. But the presbyterian discipHoe and synodicat 
goveromeut were very partially introduced j and, upon 
the whole , the church , during the suspension of the an- 
cient laws, was rather an assemblage of congregations 
than a compact body, having little more unity than re- 
sulted from their common dependency on the temporal 
magistrate. lu the time of Cromwell , who faroured die 
independent sectaries, some of that denomination ob- 
tained livings ; hut very few , I helieve , comparatively , 
who had not received either episcopal er presbyterian 
ordination. The right of private patronage to beuefices , 
and that of tithes , though continually menaced by the 
more violent party, subsisted without alteration. Mean- 
while the episcopal ministers , though excluded from legal 
toleratiou along with papists, by the instrument of go- 
vernment under which Cromwell professed to hold hia 
power , obtained , in general , a suf&cient indulgence for 
the exercise of their function ' . Once indeed , on disco- 
very of the royalist conspiracy in i655, he published a 
severe ordinance, forbidding every ejected minister or 
fellow of a college to act as domestic chaplain or school- 
master. But this was coupled with a promise to show as 
much tenderness as might consist with the safety of the 
' nation towards such of the said persons as should give 
testimony of their good affection to the government ; and, 
in point of fact , this ordinance was so far from being 
;orously observed , that episcopalian conventicles were 
enly kept in London*. Cromwell was of a really to- 

Neal, 419, 444- 

Id. 471. Pepjs'i Diary, ad init. Even in Oxford, (bout 3oo epis- 
lalians uied to meet every Sunday wilh the conaifaDce ot Dr: 
en, dean of Christ Church. Orme's Life of Onep, 188. ft is 
lewbat bold in Anglican writer* to complain, ai they now and then 
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lerant disposition , and there had perhaps , on the whole , 
been no period of equal duration wherein the catholics 
themselves suffered so little molestation as under the pro- 
tectorate ' . It is well known that he permitted the settle- 
ment of Jews in England , after an exclusion of nearly 
three centuries, in spite of the denunciations of some 
bigoted churchmen and lawyers. 

The presbyterian clergy , though co-operating in the 
king's restoration , experienced very just apprehensions 
of the church they had supplanted ; and this was in fact 
one great motive of the restrictions that party was so 
anxious to impose on him. His character and sentiments 
were yet very imperfectly known in England \ and much 
pains were taken on both sides, by short pamphlets, pa- 
negyrical or defamatory, to represent him as the best 
Englishman and best protestant of the age , or as one 
given up to profligacy and popery *. The caricature 

do , of the persecution they sufrere4 at this period , -when we con- 
sider what had been the conduct of the bishops before , and what it 
was afterwards. I do not know that any member of the charch of 
£ngland was imprisoned under the commonwealth , except for some 
political reason; certain it is that the gaols were not filled with 
them. 

* The penal laws were comparatively dormant, though two priests 
suffered death , one of them before the protectorate. Butler's Mega, 
of Catholics, ii. i3. But in i655 Cromwell issued a proclamation for 
the execution of these statutes, which seems to have been provoked 
by the persecution of the Vaudois. Whitelock telb us he opposed it, 
6i5. It was not acted upon. 

' Several of these appear in Somers' Tracts , vol. vii. The king's 
nearest friends were of course not backward in praising him , though 
a little at the expense of their coniscieuces. *' In a word ," says Hyde 
to a correspondent in 1 659 > '* ^^ being the best protestant and the 
best Englishman of the nation can do the king good at home , he 
must prosper with and by his own subjects." Clar. State Papers, 541. 
Morley says he had been to see judge Hale , who asked him quea* 
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Seeing one class, namely the clergy, who had been en- 
gaged in the same cause , not the same in their fortune , 
and many even of the vanquished republicans undis- 
turbed in wealth »which , directly or indirectly , they 
deemed acquired at their own expense * . They called the 
statute an act of indemnity for the king's enemies , and of 
oblivion for his friends. They murmured at the ingra- 
titude of Charles, as if he were bound to forfeit his 
honour and risk his throne for their sakes. They con- 
ceived a deep hatred of Clarendon , whose steady adhe- 
rence to the great principles of the act of indem- 
nity is the most honourable act of his public life. And 
the discontent engendered by their disappointed hopes 
led to some part of the opposition afterwards experienced 
by the king, and still more certainly to the coalition 
against the minister. 

No one cause had so eminently contributed to the dis- 
sensions between the crown and parliament in the two last 
reigns , as the disproportion between the public revenues , 
under a rapidly increasing depreciation in the value of 
money , and the exigencies , at least on some occasions , 

■ Life of Clarendon, 99. L^Estrange, in a pamphlet printed before 
the end of 1660, complains that the cavaliers were neglected, the 
king betrayed , the creatures of Cromwell , Bradshaw , and St. John 
laden with offices and honours. Of the indemnity he says , ** That act 
made the enemies to the constitution masters in effect of the booty of 
three nations, bating the crown and church lands, all which they 
might now call their own , while those who stood up for the laws 
were abandoned to the comfort of an irreparable but honourable 
ruin." He reviles the presbyterian ministers still in possession, and 
tells the king t|^at misplaced lenity was his father's ruin. Kennet's 
Register, p. a33. See too in Somers*' Tracts , vii. 617, " The Humble 
Representation of the Sad Condition of the King's Party." Alsa 
p. 557. 
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of the administration. There could he no apology for 
the parsimonious reluctance of the commons to grant 
supplies , except the constitutional necessity of rendering 
them the condition of redress of grievances 5 and in the 
present circumstances ^ satisfiedi , as they seemed at least 
to be , with the securities they had obtained , and ena- 
moured ^f their new sovereign , it was reasonable to 
make some further provision for the current expendi- 
ture. Yet this was to be meted out with such prudence 
as not to place him beyond the necessity of frequent 
recur pence, to their aid. A committee was accordingly 
appointed " to consider of settling such a revenue on 
his majesty as may maintain the splendour and grandeur 
of his kingly office , and preserve the crown from want , 
and from being undervalued by his neighbours. " By their 
report it appeared that the revenue of Charles I, from 1687 
to 1 64 1 9 had amounted on an average to about 900,0001. , 
of which full 20O5O00I. arose from sources either not 
warranted by law, or no longer available. The house 
resolved to raise the present king's income to i,20o,oool. 
per annum ; a sum perhaps sufficient in those times for 
the ordinary charges of government. But the funds as- 
signed to produce this revenue soon fell short of the 
parliament calculation. ' 

One ancient fountain that had poured its stream into 
the royal treasury it was now determined to close up for 
CTcr. The feudal tenures had brought with them at the 

' Cominons^ Journals, 4 Sept. 1660. Sir Philip Warwick, chan- 
cellor of the exchequer, assured Pepys that the revenue fell short by 
a fourth of the i,2oo,oool. yo^ed by parliament. See his Diary, March 
I, 1664. Ralph , .however, says, the income in 1663 was i,iao,5931., 
though the expenditure was 1,439,000!. P. 88. It appears prohable, 
that the hereditary excise did not yet produce much beyond its esti- 
mate. Id. p. 30. 
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Seeing one class , namely the clergy, who had been en- 
gaged in the same cause , not the same in their fortune , 
and many even of the vanquished republicans undis- 
turbed in wealth ^which , directly or indirectly , they 
deemed acquired at their own expense * . They called the 
statute an act of indemnity for the king's enemies , and of 
oblivion for his friends. They murmured at the ingra- 
titude of Charles, as if he were bound to forfeit his 
honour and risk his throne for their sakes. They con- 
ceived a deep hatred of Clarendon , whose steady adhe- 
rence to the great principles of the act of indena- 
nity is the most honourable act of his public life. And 
the discontent engendered by their disappointed hopes 
led to some part of the opposition afterwards experienced 
by the king, and still more certainly to the coalition 
against the minister. 

No one cause had so eminently contributed to the dis- 
sensions between the crown and parliament in the two last 
reigns , as the disproportion between the public revenues , 
under a rapidly increasing depreciation in the value of 
money , and the exigencies , at least on some occasions , 

' Life of Clarendon, 99. L'Estrange, in a pamphlet printed before 
the end of 1660, complains that the cayaliers were neglected, the 
king betrayed , the creatures of Cromwell , Bradshaw , and St. John 
laden with offices and honours. Of the indemnity he says , ** That act 
made the enemies to the constitution masters in effect of the booty of 
three nations, bating the crown and church lands, all which they 
might now call their own , while those who stood up for the laws 
were abandoned to the comfort of -an irreparaible but honourable 
rain." He reviles the presbylerian ministers still in possession, and 
tells the king t^at misplaced lenity was his father's ruin: Kennet's 
Register, p. a33. See too in Somers'" Tracts , vii. 617, '* The Humble 
Representation of the Sad Condition of the King's Party. " Also 
p. 557. 
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of the administration. There could he no apology for 
the parsimonious reluctance of the commons to grant 
supplies , except the constitutional necessity of rendering 
them the condition of redress of grievances ^ and in the 
present circumstances , satisfied, , as they seemed at least 
to be , with the securities they had obtained , and ena- 
moured of their new sovereign , it was reasonable to 
make some further provision for the current expendi- 
ture. Yet this was to be meted out with such prudence 
as not to place him beyond the necessity of frequent 
recurrence. to their aid. A committee was accordingly 
appointed " to consider of settling such a revenue on 
his majesty as may maintain the splendour and grandeur 
of his kingly office, and preserve the crown from want , 
and from being undervalued by his neighbours. '* By their 
report it appeared that the revenue of Charles I, from 1687 
to 1641 9 had amounted on an average to about 900,0001. , 
of which full 200, oool. arose from sources either not 
warranted by law, or no longer available. The house 
resolved to raise the present king's income to i,200,oool. 
per annum ^ a sum perhaps sufficient in those times for 
the ordinary charges of government. But the funds as- 
signed to produce this revenue soon fell short of the 
parliament calculation. ' 

One ancient fountain that had poured its stream into 
the royal treasury it was now determined to close up for 
ever. The feudal tenures had brought with them at the 

■ Commons' Journals, 4 Sept. 1660. Sir Philip Warwick, chan- 
cellor of the exchequer, assured Pepys that the revenue fell short by 
a fourth of the i,2oo,oooL yo^ed by parliament. See his Diary, March 
I, 1664. Ralph , however, says, the income in 1663 was i,iao,593l., 
though the expenditure was 1,439,000!. P. 88. It appears probable, 
that the hereditary excise did not yet produce much beyond its esti- 
mate. Id. p. 30. 
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the inconvenienGes supposed to result from the great 
extent of some English dioceses. But though such a system 
was inconsistent with that parity which the rigid presby- 
terians maintained to be indispensable, and those who 
espoused it are reckoned , in a theological division , among 
episcopalians , it was , in the eyes of equally rigid church- 
men, little better- than a disguised presbytery, and a 
real subversion of the Anglican hierarchy. * 

The presbyterian ministers, or rather a few eminent 
persons of that class, proceeded to solicit a revision of 
the liturgy, and a consideration of the numerous ob- 
jections which they made to certain passages, while they 
admitted the lawfulness of a prescribed form. They im- 
plored the king also to abolish, or at least not to enjoin 
as necessary, some of those ceremonies which they scrupled 
to use, and which in fact had been the original cause of 
their schism; the surplice, the cross in baptism, the 
practice of kneeling at the communion , and one or two 
more. A tone of humble supplication pervades all their 
language^ which some might invidiously contrast with 
their unbending haughtiness in prosperity. The bishops 
and other Anglican divines, to whom their propositions 
were referred , met the oflfer of capitulation with a scorn- 
ful and vindictive smile. They held out not the least 
overture towards a compromise. 

The king, however, deemed it expedient, during the 

tain degree, and towards the latter part of his life, gaye into more 
high-church politics. It is true that the Irenicum must . have been 
composed with almost unparalleled rapidity for such a work ; but it 
shows, as far as I can judge, no marks of precipitancy. The biogra- 
phical writers put its publication in i659 ; but this must be a mistake ; 
no one can avoid perceiving that it could not have passed the press 
on the a4th of March , 1660. 
' Baxter*s Life. Neal. 
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continuance of a parliament, the majority of whom were 
desirous of union in the church , and had given some 
indications of their disposition * , to keep up the delusion 
a little longer , and prevent the possible cohsequences of 
despair. He had already appointed several presbyterian 
ministers his chaplains, and given them frequent au- 
diences. But during the recess of parliament he published 
a declaration , wherein , after some compliments to the 
ministers of the presbyterian opinion, and an artful ex- 
pression of satisfaction that he had found them no ene- 
mies to episcopacy or a liturgy , as they had been reported 
to be , he announces his intention to appoint a sufficient 
number of suffragan bishops in the larger dioceses; he 
promises that no bishop should ordain or exercise any 
part of his spiritual jurisdiction without advice and as- 
sistance of his presbyters ; that no chancellors or officials 
of the bishop should use any jurisdiction over the mi- 
nistry , nor any archdeacon without the advice of a coun- 
cil of his clergy ; that the dean and chapter of the dio- 
cese , together with an equal number of pi'esbyters , an- 
nually chosen by the clergy , should be always advising 
and assisting at all ordinations, church censures, and 
other important acts of spiritual jurisdiction. He declared 
also that he would appoint an equal number of divines of 
both persuasions to revise the liturgy, desiring that in the 
mean time none would wholly lay it aside , yet promising 
that no one should be molested for not using it till it 
should be reviewed and reformed. With regard to cere- 
monies , he declared that none should be compelled to 
receive the sacrament kneeling, nor to use the cross in 

' They addressed the king to call such divines as he should think 
fit to advise with concerning matters of religion. July 10, 1660. Jour- 
nals and Parll Hist. 
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baptism , nor to bow at the name of Jesus , nor to wear 
the surplice , exc^t in the royal chapel and in cathedrals, 
nor should subscription to articles not doctrinal be re- 
quired. He renewed also his declaration from Breda, that 
no man should be called in question for differences of 
religious opinion, not disturbing the peace of the king- 
dom. ' 

Though many of the presbyterian party deemed this 
modification of Anglican episcopacy a departure from 
their notions of an apostolic church , and inconsistent with 
their covenant , the majority would doubtless have ac- 
quiesced in so extensive a concession from the ruling 
power. If faithfully executed , according to its apparent 
meaning, it does not seem that the declaration falls very 
short of their own proposal, the scheme of Usher*. The 
high-church men indeed would have murmured had it 
been made effectual. But such as were nearest the king's 
councils well knew that nothing else was intended by it 

' Pari. Hist. Neal , Baxter, Collier, etc. Burnet says that Glareadon 
had made the king publish this declaration; *'but the bishops did 
not approve of this; and after the service they did that lord in the 
Dlike of York's maniage, he wonld not put any hardship on those 
who had so signally obliged him." This is very invidious. I know no 
evidence that the declaration was published at Clarendon's sugges- 
tion , except indeed that he was the great adviser of the crown ; yet in 
some things, especially of this nature, the king seems to have ttouA 
without his concurrence. He certainly speaks of the declaration as if 
he did not wholly relish it (Life, yS.) , and does not state it fairly. In 
State Trials , vi. ii , it is said to have been drawn up by Morley and 
Henchman for the church , Reynolds and Calamy for the dissenters ; 
if they disagreed, lords Anglesea andRollis to decide. 

* The chief objection made by the presbyterians, as far as we learii 
from Baxter, was , that the consent of presbyters to the bishop's acts 
was not promised by the declaration , bat only their advice ; a dis- 
tinction not apparently very material in practice , but bearing per- 
haps on the great point of controversy , whether the oifference be- 
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than to scatter dust in men's eyes , and prevent the inter- 
ference of parliament. This was soon rendered manifest , 
when a bill to render the king's declaration effectual was 
vigorously opposed by the courtiers, and rejected on a 
second reding by 1 83 to 157 '. Nothing could more for- 
cibly demonstrate an intention of breaking faith with the 
presbyterians than this vote. For the king's declaration 
was repugnant to the act of uniformity and many other 
statutes , so that it could not be carried into effect with- 
out the authority of parliament , unless by means of such 
a general dispensing power as no parliament would en- 
dure *. And it is impossible to question that a bill for 
confirming it would have easily passed through this house 
of commons , had it not been for the resistance of the 
government. 

Charles now dissolved the convention parliament , 
having obtained from it what was immediately neces- 
sary 5 but well aware that he could better accomplish his 

tween the two were in order , or in degree. The king would not 
come into die scheme of consent ; though they pressed him with a 
passage out of the Icon Basilike, where his father allowed of it. Life 
of Baxter, 376. Some alterations, however, were made in consequence 
of their suggestions. 

' Pftrl. Hist. 141. iSi. Clarendon, 76, most strangely observes on 
this : *^ Some of the leaders brought a bill into the house for the 
making that declaration a law , which was suitable to their other acts 
of ingenoity to keep the church for ever under the same indulgence 
and without any settlement ; which being quickly perceived , there 
was no further progress in it.'* The bill was brought in by sir Mat- 
diew Hale. 

* Collier, who of course thinks this declaration an encroachment 
on the church , as well as on the legislative power , says, ** For this 
reason it was overlooked at the assizes and sessions in several places 
in the country, where the dissenting ministers were indicted for not 
conforming, pursuant to the laws in force.*' P. 876. Neal confirms 
this, 586, and Rennet's Register, '^y^. 
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objects with another. It was studiously iuculcated by the 
royalist lawyers, that as this assembly had not been sum- 
moned by the king's writ , none of its acts could have any 
real validity, except by the confirmation of a true parlia- 
ment ' . This doctrine being applicable to the act of in- 
demnity left the kingdom in a precarious condition , till 
an undeniable security could be obtained, and rendered 
the dissolution almost necessary. Another parliament was 
called of very different composition from the last. Posses- 
sion and the standing ordinances against royalists had 
enabled the secluded members of 164B, that is, the 
adherents of the long parliament , to stem with some 
degree of success the impetuous tide of loyalty in the last 
elections, and put them almost upon an equality with 
the court. But in the new assembly , cavaliers ,' and the 
sons of cavaliers , entirely predominated ; the great fa- 

' Life of Clarendon, 74. A plausible and somewhat dangerous attack 
had heen made on the authority of this parliament from an opposite 
quarter, in a pamphlet written by one Drake, under the name of 
Thomas Philips , intitled " The Long Parliament Revived ,'* and in- 
tended to prove that by the act of the late king, providing that they 
should not be disserved but by the concurrence of the whole legisla- 
ture, they were still in existence; and that the king*s demise, which 
legally puts an end to a parliament, could not affect one that, was 
declared permanent by so direct an enactment. This argument seems 
by no means inconsiderable ; but the times were not such as to per- 
mit of technical reasoning. The convention parliament , aifter ques- 
tioning Drake , finally sent up articles of impeachment agaiiist him ; 
but the lords, after hearing him in his defence, when he confessed 
his fault , left him to be prosecuted by the attorney- general. Nothing 
more , probably, took place. Pari. Hist. i45. 157. This was in Novem- 
ber and December 1660 : but Drake's book seems still to have been 
in considerable circulation; at least I have two editions of it, both 
bearing the date of 1661. The argument it, contains is purely legal; 
but the aim must have been to serve the presbyterian or parliamenta- 
rian cause. 
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milies , the ancient gentry , the episcopal clergy , resumed 
their. influence ; the presbyterians and sectarians feared 
to have their offences rememhered ^ so that we may rather 
he surprised that ahout fifty or sixty who had belonged 
to the opposite side found places in such a parliament , 
than that its general complexion should be decidedly 
royalist. The presbyterian faction seemed to lie prostrate 
at the feet of those on whom they had so long triumphed , 
without any force of arms , or civil convulsion , as if the 
king had been brought in against their will. Nor did the 
cavaliers fail to treat them as enemies to monarchy , 
though it was notorious that the restoration was chiefly 
owing to their endeavours. ' 

The new parliament gave the first proofs of their dis- 
position , by voting that all their members should receive 
the sacrament on a certain day according to the rites of 
the church of England , and that the solemn league and 
covenant should be burned by the common hangman^ . 
They excited still more serious alarm by an evident 
reluctance to confirm the late act of indemnity, which 
the king at the opening of the session had pressed upon 
their attention. Those who had suffered the sequestrations 

' Complaints of insults on the presbyterian clergy were made to 
the late parliament. Pari. Hist. 160. The Anglicans inveighed giV>ssly 
against'them on the score of their ^st conduct , notwithstanding the 
act of indemnity. Rennet's Register, 616. See, as a specimen, South's 
sermons, passim. 

* Journals, 17th of May, 1661. The previous question was moved 
on this vote, but lost by a 28 to io3 ; Morice , the secretary of state, 
being one of the tellers for the minority. Monk, I believe, to whom 
Morice owed his elevation , did what he could to prevent violent 
measures against the presbyterians. Alderman Love was suspended 
from sitting in the house , July 3 , for not having taken the sacra- 
ment. I suppose that he afterwards confornueij for he became an ac- 
tive member of the opposition. 
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and other losses of a vanquished party could not endure 
to abandon what they reckoned a just reparation. But 
Clarendon adhered with equal integrity and prudence to 
this fundamei^tal principle of the restoration ; and after a 
strong message from the king on the subject, the com- 
mons were content to let the bill pass with no new ex- 
ceptions *. They gave indeed some relief to the ruined 
cavaliers, by voting 6o,oooL to be distributed among 
that class; but so inadequate a compensation did not 
assuage their discontents. 

I have mentioned above , that the late house of com-* 

' Journals, June 14, etc. ParL Hist. 909. life of ClaFen4on, 71. 
Burnet, a3o. A bill discharging the loyalists from all interest exceeding 
three per cent, on debts contracted before the wars, passed the com- 
mons , but dropped in the other house. The great discontent of this 
party at the indemnity continued to show itself in subsequent ses- 
sions. Clarendon mentions with much censure, that many priTatt 
bills passed about 1662 , annulling conveyances of lands made daring 
the troubles, p. 161, i63. One remarkable instance ought to be no- 
ticed , as haying been greatly misrepresented : At the earl of Derby's 
seat , of Knowsley in Lancashire, a tablet is placed to commemorate 
the ingratitude of Charles II in having refused the royal assent to a 
bill which had passed both houses for restoring the son of the earl of 
Derby, who liad lost his life in the royal cause, to his family estate. 
This has been so often reprinted by • tourists and novelists , that it 
passes currently for a just reproach on the king's memory. It was 
however in fact one of his most hft»nourable actions. The truth 19, that 
the cavalier faction carried through parliament a bill to mal^e void 
the conveyances of some manors which lord Derby had voluntarily 
sold before the restoration , in the very face of the act of indemnity, 
and against all law and justice. Clarendon , who , together with soiAe 
very respectable peers, had protested against this measure in the 
upper house , thought it his duty to recommend the king to refuse 
his assent. Lords* Journals, Feb. 6, and May 14, 1663. There is so 
much to blame in both the minister and his master , that it is but fair 
to give them credit for that which the pardonable prejudices of the 
family interested have led it to mis-state. 



CHAP. XI, — CHARLES U. — 1660-73. 3i 

moDs had consented to the exception of Vane and Lambert 
from indemnity, on the king's promise that they should 
not suffer death. They had lain in the Tower, accord- 
ingly, without being brought to trial. The regicides who 
had come in under the proclamation were saved from 
capital punishment by the former act of indemnity. But 
the present parliament abhorred this lukewarm lenity. 
A bill was brought in for the execution of the king's 
judges in the Tower, and the attorney-general was re- 
quested to proceed against Vane and Lambert '. The 
former dropped in the house of lords; but those formi- 
dable chiefs of the commonwealth were brought to trial. 
Their indictments alleged as overt acts of high treason 
against Charles 11 their exercise of civil and military 
functions under the usurping government ; though not , 
as far as appears, expressly directed against the king's 
authority, and certainly not against his person. Under 
such an accusation many who had been the most earnest 
in. the king's restoration might have stood at the bar. 
Thousands might apply to themselves, in the case of 
Vane , the beautiful expressions of Mrs. Hutchinson , as 
to her husband's feelings at the death of the regicides , 

' Commons' Journals, ist July, i66f. A division took place, No- 
yember a6 , on a motion to lay this bill aside, in consideration of the 
king's proclamation, which was lost by ia4 to 109 : lord Cornbury 
(Clarendon's son) being a teller for the Noes. The bill was sent up to 
the lords, Jan. 37, 1663. See also Pari. Hist. 217, %%B. Some of their 
proceedings trespassed upon the executive power, and infringed the 
prerogative they laboured to exalt. But long interruption of the due 
course of the constitution had made its boundaries indistinct. Thns» 
in the convention parliament, the bodies of Cromwell, Bradshaw^ 
Ireton, and others, were ordered, Dec. 4 9 01^ ^^^ motion of colonel 
Titus , to be disinterred , and hanged ^n a gibbet'. The lords con- 
curred in this order ; but the mode of address to the king would have 
been more regular. Pari. Hist. i5i. 
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that he looked on himself as judged in their judgment, 
and executed in their execution. The stroke fell upon 
one , the reproach upon many. 

The condemnation of sir Henry Vane was very ques- 
tionable , even according to the letter of the law. It was 
plainly repugnant to its spirit. An excellent statute enacted 
under Henry VII , and deemed by some great writers to 
be only declaratory of the common law, but occasioned, 
no doubt , by some harsh judgments of treason wbich had 
been pronounced during the late competition of the houses 
of York and Lancaster, assured a perfect indemnity to 
all persons obeying a king for the time being , however 
defective his title might come to be considered when 
another claimant should gain possession of the throne. It 
established the duty of allegiance to the existing govern- 
ment upon a general principle *, but in its terms it certainly 
presumed that government to be a monarchy. This fur- 
nished the judges upon the trial of Vane with a distinction 
of which they willingly availed themselves.. They pro- 
ceeded , however, beyond all bounds of constitutional 
precedents and of common sense , when they determined 
that Charles the Second had been king de facto as well as 
de jure from the moment of his father's death , though , 
in the words of their senseless sophistry, *' kept out of 
the exercise of his royal authority by traitors and rebels." 
He bad indeed assumed the title during his exile , and had 
granted letters patent for different purposes, which it 
was thought proper to hold good after his restoration ; 
thus presenting the strange anomaly, and as it were con- 
tradiction in terms , of a king who began to govern in the 
twelfth year of his reign. But this had not been the usage 
of former tinies. Edward IV, Richard HI , Henry VII , 
had dated their instruments either from their proclama- 
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tion , or at least from some act of possession. The ques- 
tion was not whether a right to the crown descended 
according to the laws of inheritance*, hut whether such a 
right , divested of possession , could challenge allegiance 
as a bounden duty by the law of England. This is ex- 
pressly determined iii the negative by Lord Coke in his 
third Institute , who maintains a king ^^ that hath right , 
and is out of possession /' not to be within the statute of 
treasons. He asserts also that a pardon granted by him 
would be void ; which by parity of reasoning must extend 
to all his patents ' . We may consider therefore the execu- 
tion of Vane as one of the most reprehensible actions of 
this4)ad reign. It not only violated the assurisace of in- 
demnity, but introduced a principle of sanguinary pros- 
cription , which would render the return of what is called 
legitimate government under any circumstances an into- 
lerable curse to a nation.* 

The king violated his promise by the execution of Vane, 
.as much as the judges strained the law by his conviction. 
He Tiad assured the last parliament , in answer to their 
address, that if Vane and Lambert should be attainted by 
law, he would not suflFer the sentence to be executed. 
Though the present parliament had urged the attorney- 
general to bring these delinquents to trial , they had never, 
by an address to the king , given him a colour for retract- 
ing his promise of mercy. It is worthy of notice , that 
Clarendon does not say a syllable about Vane's trial 5 
which atfords a strong presumption that he thought it a 
breach of the act of indemnity. But we have on record a 

' 3 Inst. 7. This appears to have been held in Bagot's case, 9 £dw. 
4. See also Higden's View of the English Constitution, 1709. 

* Foster , in his DIscoarse on High Treason, evidently intimates 
that he thought the conyiction of Vane unjustifiable. 

III. 3 
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remarkable letter of the king to his minister, wherein he 
expresses his resentment at Vane's bold demeanour during 
his trial , and intimates a wish for his death , though with 
some doubts whether it could be honourably done * . 
Doubts of such a nature never lasted long with this 
prince ; and Vane suflFered the week after. Lambert , 
whose submissive behaviour had furnished a contrast 
with that of Vane , was sent to Guernsey, ahd remained 
a prisoner for thirty years. The royalists have spoken of 
Vane with extreme dislike ; yet it should be remembered, 
that he was not only incorrupt, but disinterested, in- 
flexible in conforming his public conduct to his principles, 
and averse; .to every sanguinary or oppressive measure : 
qualities not very common in revolutionary ebiefe , and 
which honourably distinguish him from the Lamberts 
and Haslerigs of his party. * 

No time was lost! , as might be expected from the temper 
of the commons , in replacing the throne oh its coustitu- 
tional basis after the rude encrbachmenta of die long par- 
liament. They declared that there was no legislative pow^r 
in either or both houses without the king -, that the league 

V 

■ ** The relation that has been made to me of sir H. Vane's carriage 
yesterday in the Hall is the occasion of this letter, which , if I am 
rightly informed, was so insolent, as to justify all he had done; 
acknowledging no supreme power in England but a parliament , and 
many things to that purpose. You have had a true account of all; 
and if he has given new occasion to be hanged , certainly he is too 
dangerous a man to let live , if we can honestly put him out of the 
way. Think of thiiB, and giVe me some account of it to-morrow, till 
when I have no more to say to you. C.'Mndorsed in lord Clarendon's 
hand. '* The king , June 7 , i66ia.'* Vane was beheaded June 14. 
Burnet (note in Oxford edition , p. i64* ) Harris's Lives , v. 3i. 

* Vane gave up the profits of his place as treasurer of the navy ^ 
which , according to his patent, would have aoM>unted to So^oool. per 
ann. if we may rely on Harris's Life of Cromwell , p. 160. 
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and covenant was unlawfully imposed ; that the sole 
supreme command of the militia , and of all forces by 
sea and land, had ever been by the laws of England the 
undoubted right of the crown •, (hat neither house of par- 
liament could pretend to it, nor could lawftiUy levy any 
war offensive or defensive against his majesty '. These last 
-words appeared to go to a dangerous length and to sanction 
the suicidal doctrine of absolute non-resistance. They 
made the law of high treason more strict during the king's 
life, in pursuaiice of a precedent in the reign of Elizabeth". 
They restored the bishops to their seats in the house of 
lords 5 a step which the last parliament would never have 
been induced to take , but which met with little opposition 
from the present ^. The violence that had attended their 
exclusion seemed a sufficient motive for rescinding a sta- 
tute so improperly obtained , even if the policy of main* 
taining the spiritual peers were somewhat doubtful. The 
remembrance of those tumultuous assemblages which had 
overawed their predecessors in the winter of i64i , and 
at other times , produced a law against disorderly petitions. 
This statute provides that no petition or address shall be 

• 

presented to the king or either house of parliament by 
more than ten persons , nor shall any one procure above 
twenty persons to consent or set their hands to any 
petition for alteration of matters established by law in 
church or state , unless with the previous order of three 

■ 1 3 Car. II. c. I and 6. A bHl for settling the militia had been 
much opposed in the convention parliament , as tending to bring in 
martial law. Pari. Hist. iy. i45. It seems to have dropped. 

• C. I. 

' C. a. The only opposition made to this was in the house of lords 
by the earl of Bristol and some of the Roman catholic party, who 
thought the bishops would not be brought into a toleration of their 
religion. Life of Clarendon ^ p. i3S. 
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justices of the county, or the major part of the grand 
jury. * 

Thus far the new parliament might he said to have 
acted chiefly on a principle of repairing the hreaches 
recently made in our constitution , and of re-estahlishing 
the just houndaries of the executive power ^ nor would 
much ohjection have heen offered to their measures, had 
they gone no farther in the same course. The act for 
regulating corporations is much more questionable , and 
displayed a determination to exclude a considerable por- 
tion of the community trom their civil rights. It enjoined 
all magistrates and persons bearing offices of trust in cor* 
porations to swear, that they believed it unlawful , on any 
pretence whatever, to take arms against the king , and 
that they abhorred the traitorous position of bearing arms 
by his authority against his person , or against those that 
are commissioned by him. They were also to renounce 
all obligation arising out of the oath called the solemn 
league and covenant ; in case of refusal , to be immediately 
removed from office. Those elected in future were , in 
addition to the same oaths , to have received the sacra- 
ment within one year before their election , according to 
the rites of the English church *. These provisions struck 
at the heart of the presbyterian party, whose strength lay 
in the little oligarchies of corporate towns , which directly 
or indirectly returned to parliament a very large propor-- 

•C. 5. 

* i3 Car. II. sess. i. c. i. This bill did not pass without a strong 
opposition in the commons. It was carried at last by i8a to 77, Jour- 
nals , July 5 ; but on a previous division for its commitment the num- 
bers were i85 to i36. June ao. Prynne was afterwards reprimanded 
by the speaker for publishing a pamphlet against this act, Julv i5 ; 
but his courage had now forsaken him , and he made a submissive 
apology , though the censure was pronounced in a very harsh manner. 
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tion of its members. Yet it rarely happens that a political 
(action is crushed by the terrors of an oath. Many of the 
more rigid presbyterians refused the conditions imposed 
by this act , but the majority found pretexts for qualifying 
themselTes. 

It could not yet be said , that this loyal assembly had 
meddled with those safeguards of public liberty which 
had been erected by their great predecessors en i64i« 
The laws that Falkland and Hampden had combined to 
provide , those bulwarks against the ancient exorbitance 
of prerogative , stood unscathed , threatened from afar , 
but not yet betrayed by the garrison. But one of these , 
the bill for triennial parliaments , wounded the pride of 
royalty, and gave scandal to its worshippers ; not so much 
on account of its object , as of the securities provided 
against its violation. If the king did not summon a fresh 
parliament within three years after a dissolution , the 
peers were to meet and issue writs of their own accord ; 
if they did not within a certain time perform this duty, 
the sheriffs of every county were to take it on themselves; 
and in default of all constituted authorities , the electors 
might assemble without any regular summons , to choose 
representatives. It was manifest that the king must have 
taken a fixed resolution to trample on a fundamental law, 
before these irregular and tumultuous modes of rddress 
could be called into action ; and that the existence of 
such provisions could not in any degree weaken or en- 
danger the legal and limited monarchy. But the doctrine 
of passive obedience had now crept from the homilies 
into the statute-book *, the parliament had not scrupled 
to declare the unlawfulness of defensive war against the 
king's person : and it was but one step more to take away 
all direct mean^ of counteracting his pleasure. Bills were 
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accordingly more than once ordered to be brought in for 
repealing the triennial act ; biit no further steps were 
taken till the king thought it at length necessary , in the 
year i664 ? *o &^^ them an intimation of his desires '. 
A vague notion had partially gained ground , that no 
parliament, by virtue of that bill , could sit for more 
than three years. In, allusion to this , he told them , on 
opening the session of 1664, that he "had often read 
over that bill ; and though there was no cojour for the 
fancy of the determination of the parliament , yet he 
would not deny , that he had always expected them to 
consider^the wonderful clauses in that bill , which passed 
in a time very uncaireful for the dignity of the crown oc 
the security of the people. He requested them to look 
again at it. For himself , he loved parliaments ; he was 
much beholden to them ^ he did not think the crown 
could ever he happy without frequent parliaments. Bui 
assure yourselves , '^* he concluded , " if I should think 
otherwise , I would never suffer a parliament to come 
together by the me&ns prescribed by that bill. " * 

So audacious a declaration , equivalent to an avowed 
design , in certain circumstances of preventing the ekeou- 
tion of the laws by force of arms , was never before heard 
from the lips of an English king •, and would ^ in any 
other tiincs , have awakened a storm of indignation from 
the commons. They were, however, sufficiently com^ 
pliant to pass a bill for the repeal of that which had been 
enacted with unanimous consent in i64i 5 fSind bad been 
hailed as the great palladium of constitutional monarcjhLy. 
The preamble recites the said act to have been ** in de- 

' Journals, 3d April, i66a; loth March, i663. 
^ Pari. Hist. 289. Clarendon speaks very unjustly of the triennial 
act , forgetting that he had himself concurred it it. P. 311. 
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rogation or his majesty's just rights and prerogative, 
inherent in the imperial crown of this realm , for the 
calling and assembling of parliaments. " The hill then 
repeals and annuls every clause and article in the fullest 
manner ; yet , with an inconsistency not unusual in our 
statutes , adds a provision that parliaments shall not in 
future he intermitted for aboye three years at the most. 
This clause is evidently framed in a different spirit from 
the original bill , and may be attributed to jthe influence 
of that party iu; the house, which had begun to oppose 
tl^ court, and already ^showed itself in considerable 
strength '. Thuis the effect of this compromise was , that 
the law of the long parliament subsisted as to its prin- 
ciple, without those unusual clauses . which had been 
enacted to render its observance secure. The king assured 
them , in giving his assent to the repeal., that he w^uld 
not he a day more without a parliament on that account. 
But the necessity of those securities , and the mischiefs 
of that false and servile loyalty which abrogated them 9. 
became manifest at the close of the present reign : nearly 
four years having elapsed between the dissolution of 
Charles's last parliament and his death. 

Clarendon, the principal adviser, as yet, of the king 
since his restoration ( for Southampton rather gave repu- 
tation to the administration , than took that superior 
influence which belonged to his place of treasurer), 
has thought fit to stigmatize the triennial bill with the 
epithet of infamous. So wholly had he divested himself 

' 16 Car. II. c. I. We find by the Journals that some divisions 
took place during the passage of this bill, and thoiigh , as far as ap- 
pears, on subordinate points, yet probably springing from an oppo- 
sition to its principle. March a 8, 1664. There was by this time a re- 
gular party formed against the court. 
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of the sentiments he entertained at the beginning of the 
long parliament , that he sought nothing more ardently 
than to place the crown again in a condition to commit 
those abuses and excesses , against which he had once so 
much inveighed. '' He did never dissemble , " he says, 
" from the time of his return with the king, that the late 
rebellion could never be extirpated and pulled up by the 
roots , till the king's regal and inherent power and pre- 
rogative should be fully avowed and vindicated , and till 
the usurpations in both houses of parliament , since the 
year i64o, were disclaimed and made odious ^ and many 
other excesses , which had been affected by both before 
that time under the name of privileges , should be res- 
trained or explained. For all which reformation the 
kingdom in geperaL was very well disposed, when it 
pleased God to restore the king to it. The present parlia- 
ment had done much, and would willingly have prose- 
cuted the same method , if they had had the same adviee 
and encouragement ' . " I can only understand these 
words to mean , that they might have been led to re- 
peal other statutes of the long parliament besides the 
triennial act , and that excluding the bishops from the 
house of peers 5 but more especially to have restored the , 
two great levers of prerogative , the courts of star-cham- 
ber and high -> commission. This would indeed have 
pulled up by the roots the work of the long parliament , 
which , in spite of such general reproach , still conti- 
nued to shackle the revived monarchy. There had indeed 
been some serious attempts at this in the house of lords 
during the session of 1661-2. We read in the Journals •, 
that a committee was appointed to prepare a bill for re- 

' P. 383. 

* Lords* Journals, i3dand a4tHJan. 1661. 
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pealing all acts made in the parliament begun the 3d 
day of November, 1640 , and for re-enacting such of 
them as should be thought fit. This committee some 
time after ' reported their opinion , '* that it was fit for 
the good of the nation , that there be a court of Kke 
nature to the late court called the star-chamber , but 
desired the advise and direction of the house in these 
particulars following : Who should be judges? What 
matters should they be judges of? By what manner of 
proceedings should they act ? " The house , it is added , 
thought it not fit to give any particular directions there- 
in , but left it to the committee to proceed as they 
would. It does not appear that any thing further was done 
in this session; but we find the bill of repeal revived 
next year *. It is, however, only once mentioned. Per- 
haps it may be questionable , whether , even amidst the 
fervid loyalty of 1661 , the house of commons would 
have concurred in re-establishing the star - chamber. 
They had taken marked precautions in passing an act for 
the restoration of ecclesiastical jurisdiction , that it should 
not be construed to restore the high-<;ommission court , 
or to give -validity to the canons of i64o , or to enlarge 
in any manner the aticient authority of the church ^. A 
tribunal still more formidable and obnoxious would 
hardly have found favour with a body of men , who, as 
their l>ehaviour shortly demonstrated , might rather be 
taxed with passion and vindictiveness towards a hostile 
faction , than a deliberate willingness to abandon their 
English rights and privileges. 
The striking characteristic of this parliament was a zeal- 

• lath Feb. 

* 19th March, i663. 
' i3 Car. II. c. la. 
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ous and intqlerant attachment to the established church , 
not losing an atom of their aversion to popery in their 
abhorrence of protestant dissent. In every former parlia- 
ment since the reformation , the country party (if I may 
use such a word by anticipation, for those gentlemen of 
landed estates, who owed their seats to their provincial 
importance , as distinguished from courtiers , lawyers , 
and dependants on the nobility)., had incurired with 
rigid churchmen the reproach of purits^nical affectious. 
They were implacable against popery , but disposed to 
far more indulgence with respect to nOn - conformity , 
thati the very different maxims of Elizabeth and her suc- 
cessors would permit. Tet it b obvious that. the. puritan 
commons pf James I , and the. high-church commons of 
Charles II , were composed , in a great measure , of the 
same families ^ and entirely of the same classes. But.ias 
the arroganc^e of the. prelates had excited indignation , 
sivA the sufferings of the scrupulous clergy begot sym- 
pathy in one age , so the reversed scenes of the last 
twenty years had given to the former , or, their adhe-* 
rents , the advantage of enduring oppression with hunu- 
lity and fortitude , and displayed in the latter , or at least 
riiany of their number, those odious and malevolent 
qualities which adversity had either conc^led or ren- 
dered less dangerous. The gentry, connected for the most 
part by birth or education with the episcopal clergy , 
could not for an instant hesitate between the ancient 
establishment , and one composed of men whose 'elo- 
quence in preaching was chiefly directed towards the 
common people , and pre - supposed a degree of enthu- 
siasm in the hearer which the higher classes .rarely 
possessed. They dreaded the wilder sectaries, foes to 
property, or at least to its political influence , as much 
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as to the regal constitution*, and not unnaturally, though 
without perfect fairness, confounded the presbyterian 
or moderate non-conformist in the motley crowd of fana- 
tics, to many of whose tenets he , at least, more approxi* 
mated than the church of England minister. 

There is every reason to presume , as I have already 
remarked , that the king had no intention hut to deceive 
the presbyteriahs and their friends in the Convention 
parliament by his declaration of October, 1660.'. He 
proceeded , after the dissolution of that assembly, to fill 
up the number of bishops , who had been reduced to 
nine , but with no further mention of suffragans , or of 
the council of presbyters , which had been announced 
in that declaration *. It does , indeed, appear highly 
probable , that this scheme of Ush6r wbdld have beeo 
found inconvenient and even impracticable '^ and reflect- 

' Clarendon « in his Life , p. 1 49 1 says , that the king '* had received 
the pre^y teriaa ministers with grace ; and did believe that he should 
vrork upon them by persuasions, having been well acquainted with 
their common arguments by the conversation he had had in'Scotland, 
and opaj tfery able to confute them." This is one of the strange absurd- 
ities into which Clarendon's prejudices hurry him in almost every 
page of his writings,. and mor^ especially in this continuation of his 
Life. Charles, as his minister well knew, eould^not read a common 
Latin book (Clarendon State Papers, iii. 567*), and liad no manner of 
acquaintanbe' with theological learning, unless the popular argument 
In favour of popery is so to be called; yet he was very able to .con- 
fute men who had passed their lives in study, on a subject involving; 
a considerable knowledge of Scripture and the early writers in their 
original languages. 

* Clarehdon admits that this could not hdve been done till the for- 
met parliament was dissolved. 97. This means, of course, the sup- 
position that the king's word was to h^ broken. ** The malignity 
towards the church ," he says , ** seemed increasing, and to be greater 
than at the. coming in of the king." Pepys, in his Diary, has several 
sharp remarks on the misconduct and unpopularity of the bishops ^ 
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ing men would perhaps be apt to say , that the usage of 
primitive antiquity , upon which all parties laid so much 
stress, was rather a presumptive argument against the 
adoption of any system of church -government^ in cir- 
cumstances so widely different , than in favour of it. But 
inconvenient and impracticable provisions carry with 
them their own remedy 5 and the king might have res- 
pected his own word , and the wishes of a large part of 
the church , without any formidable danger to episcopal 
authority. It would have been , however , too flagrant 
a breach of promise ( and yet hardly greater than 
that just mentioned) if some show had not been made 
of desiring a reconciliation on the subordinate details of 
religious ceremonies and the liturgy. This produced a 
conference held at the Savoy, in May, 1661 , between 
twenty-one Anglican and as many presbyterian divines : 
the latter were called upon to propose their objections ; 

though himself an episcopalian even hefoFe the restoration. ** The 
clergy are so high , that all people I meet with do protest against their 
practice.*' Augnst 3i, 1660. ** I am conyinced in my judgment, that 
the present clergy will never heartily go down with the generality 
of the commons of England, they have been so used to liherty and 
freedom , and they are so acquainted ijfith the pride and debauchery 
of the present clergy. He [Mr. Blackburn, a non -conformist] did 
give me many stories of the affronts which the clergy receive in all 
parts of England from the gentry and ordinary persons of the- parish." 
November 9, 166 3. The opposite party had recourse to the old 
weapons of pious fraud. I have a tract containing twenty-seven in- 
stances of remarkable judgments , all between June , 1660 , and April , 
1 66 1 , which befell divers persons for reading the common prayer, 
or, the more common offence , reviling godly ministers. This is in- 
titled Annus Mirabilis; and, besides the above twenty-seven, attests 
so many prodigies, that the name is by no means misapplied. The 
bishops made large fortunes by filling up leases. Burnet, a6o. And 
Clarendon admits them to have been too rapacious , though he tries 
to extenuate. P. 48. 
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it being the part of the others to defend.- They brought 
forward so long a list as seemed to raise little hope of 
agreement. Some of these objections to the service , as 
may be imagined , were rather captious and hypercritical , 
yet in many cases they pointed out real defects. As to 
ceremonies , they dwelt on the same scruples as had from 
the beginning of Elizabeth's reign produced so unhappy 
a discordance , and had become inveterate* by so much 
persecution. The conference was managed with great 
mutual bitterness and recrimination ^ the one party sti- 
mulated by vindictive hatred and the natural arrogance 
of power ; the other irritated by the manifest design of 
breaking the king's faith , and probably by a sense of 
their own improvidence in ruining themselves by his 
restoration. The chief blame, it cannot be dissembled , 
ought to fall on the churchmen. An opportunity was 
afforded of healing, in a very great measure, that schism 
and separation which , if they are to be believed , is one 
of the worst evils that <?an befall a christian community. 
They had it in their power to retain 4^ to expel a vast 
number of worthy and laborious ministers of the gospel , 
with whom they had , in their own estimation , no es- 
sential ground of difference. They knew the king , and 
consequently themselves , to have been restored with ( I 
might almost say by) the strenuous co-operation of those 
very men who were now at their mercy. To judge by 
the rules of moral wisdom , or of the spirit of Christian- 
ity ( to which , notwithstanding what might be satiri- 
cally said of experience , it is difficult not to think we 
have a right to expect that a body of ecclesiastics should 
pay some attention) , there can be no justification for 
the Anglican party on this occasion. They have certainly 
one apology, the best very frequently that can be offered 
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for human infirnilty ; thefy had sustained along and 
unjust exclusion from the emoluments of their profession, 
which begot a natural dislike towards the members of the 
sect that had profited at their expense , though not , in 
general , personally responsible for their misfortunes. ' 

The Savoy conference broke up in anger, each party 
more exasperated and more irreconcileable than before. 
This , indeecf, has been the usual consequence of attempts 
to bring men to an understanding on religious differences 
by explanation or compromise. The public is apt to ex- 
pect too much from these discussions ', unwilling to believe 
either that those who have a reputation for piety can be 

' The fullest account of this conference, and of all that passed as to 
the comprehension of the presbyterians , is to be read in Baxter, 
whom Neal has abridged. Some allowance must, of course, be made 
for the resentment of Baxter; but bis known integrity makes it impos- 
sible to discredit the main part of his narration. Nor is it necessary to 
rest on the evidence of those who may be supposed to have the 
prejudices of dissenters. For bishop Burnet admits, that all the concern 
which seemed to employ the prelates' minds , was not only to make 
no alteration on thj|[^resbyterians* account, but to straighten the 
terms of conformity far more than before the war. Those , howerer, 
who would see what can be said by writers of high-church principles, 
may consult Kennet's History of Charles II, p. a5a, or Collier, 
p. 878. One little anecdote may serve to display the spirit with which 
the Anglicans came to the conference. Upon Baxter's saying, that 
their proceedings would alienate a great part of the nation, Stearne, 
bishop of Carlisle, observed to his associates : <* He will not say 
hingdom, least he should acknowledge a king. " Baxter, p. 338. This 
was a very malignant reflection on a man who was well known never 
to have been of the republican party. It is true that Baxter seems to 
have thought, in 1669, that Richard Cromwell would have served the 
turn better than Charles Stuart; and, as a presby terian , he thought 
very rightly. See p. 307, and part iii. p. 71. But preaching beforejhe 
parliament, April 3o, 1660, he said it was none of our differences 
whether we should be loyal to our king; on that all were agreed. 
P. a 17. 
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wanting in desire to find the truth , or that those who are 
esteemed for ability can miss it. And this expectation is 
heightened by the language rather too strongly held by 
moderate and peaceable divines ^ that little more is re- 
quired than an understanding of each other's meaning , to 
unite conflicting sects in a common faith. But as it gene- 
rally happens that the disputes of theologians , though far 
from being so important as they appear to the narrow 
prejudices and heated passions of the combatants , are not 
wholly nominal , or capable of being reduced to a com- 
mon form of words, the hopes of union and settlement 
vanish upon that closer inquiry which conferences and 
schemes of kgreement produce. And though this may 
seem rather applicable to speculative controversies , than 
to such matters as were debated between the church and 
the presbyterians at the Savoy conference , and which are 
in their nature more capable of compromise than arti- 
cles of doctrine , yet the consequence of exhibiting the 
incompatibility and reciprocal alienation of the two par- 
ties in a clearer light was nearly the same. 

A determination having been taken to admit of no ex- 
tensive comprehension , it was debated by the govern- 
ment whether to make a few alterations in the liturgy, or 
to restore the ancient service in every particular. The for- 
mer advice prevailed , though with no desire or expect- 
ation of conciliating any scrupulous persons by the 
amendments introduced * . These were by no means nu- 

• Life of Clarendon, 147. He observes that the alterations made did 
libt redace one of the opposite party to the obedience of the chnrch. 
Now, iu the first place , he could not know this ; and , in the next ,, 
he cenceals from the reader, that, on the whole matter, the changes 
made in the liturgy were more likely to disgust than to conciliate. 
Thus the puritans having always objected to tlie number of saints' 
days , the bishops added a few more ; and the former haying given 
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merous , and in some instances rather chosen in order to 
irritate and mock the opposite party, than from any 
compliance with their prejudices. It is indeed very pro- 
bable , from the temper of the new parliament , that they 
would not have come into more tolerant and healing 
measures. When the act of uniformity was brought into 
the house of lords , it proved not only to restore all the 
ceremonies and other matters to which objection had 
been taken , but to contain fresh clauses more intolerable 
than the rest to the presbyterian clergy. One of these 
enacted , that not only every beneficed minister, but fel- 
low of a college , or even schoolmaster, should declare 
his unfeigned assent and consent to all and every thing 
contained in the book of common prayer '.. These words, 
however capable of being eluded and explained away, as 
such subscriptions always are , seemed to amount , in 
common use of language , to complete approbation of an 
entire volume , such as a man of sense hardly gives to 
any book, and which , at a time when scrupulous per- 
sons were with great difficulty endeavouring to reconcile 
themselves to submission , placed a new stumbling-block 
in their way, which , without abandoning th^ir integrity, 
they found it impossible to surmount. 

very plausible reasons agaiDst the apocryphal lessons in the daily 
service , the others inserted the legend of Bel and the Dragon , for no 
other purpose than to show contempt of their scruples. The al- 
terations may be seen in Rennet's Register, 585. The most important 
was the restoration of a rubric inserted in the communion service 
under Edward V I , but left out by Elizabeth , declaring agaiost any 
corporal presence in the Lord's supper.. This gave offence to som^ of 
those who had adopted that opinion, especially the duke of York, 
and perhaps tended to complete his alienation from the Anglican 
church. Burnet, i. i83. 

' i3 and i4 Car. II. c. iv. §. 3. 



/ 



HEAP. XL — CHARLES IL — 1660-73. 49 

The malignity of those who chiefly managed church 
affairs at this period displayed itself in another innovation 
tending to the same end. It had been not unusual from 
the very beginnings of our reformation, to admit mi- 
nisters ordained in foreign protestant churches to bene- 
fices in England. No re-ordination had ever been prac- 
tised with respect to those who had received the impo- 
sition of hands in a regular church -, and hence it appears , 
that the church of England, , whatever tenets might" lat- 
terly have been broached in controversy, did not con- 
sider the ordination of presbyters invalid. Though such 
ordinations as had taken place during the late troubles , 
and by virtue of which a great part of the actual clergy 
were in possession , were evidently irregular on the sup- 
position that the English episcopal church was then in 
existence 5 yet if the argument from such great con- 
venience as men call necessity was to prevail , it was 
surely worth while to suffer them to pass without question 
for the present , enacting provisions , if such were re- 
quired, for the future. But this did not fall in with the 
passion and policy of the bishops , who found a pretext 
for their worldly motives of action in the supposed divine 
right and necessity of episcopal succession ; a theory na- 
turally more agreeable to arrogant and dogmatical ec- 
clesiastics than that of Cranmer, who saw no intrinsic dif- 
ference between bishops and priests ; or of Hooker, who 
thought ecclesiastical superiorities , like civil, subject to 
variation •, or of Stillingfleet , who had lately pointed out 
the impossibility of ascertaining beyond doubtful con- 
jecture the real constitution of the apostolical church, 
from the scanty, inconclusive testimonies that either scrip- 
ture or antiquity furnish . It was therefore enacted in the sta- 
tute for uniformity, that no person should hold any pre- 
III. 4 
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ferment in England , without having re(5eived episcopal 
ordination. There seems to be little or no objection to 
this provision , if ordination be considered as a ceremony 
of admission into a particular society ^ but according to 
the theories which both parties had embraced in that age , 
it conferred a sort of mysterious indelible character, 
which rendered its repetition improper. * 

The new act of uniformity succeeded to the utmost 
wishes of its promoters. It provided that every minister 
should, before the feast of St. Bartholomew^ i66a , 
publicly declare his assent and consent to every thing 
contained in the book of common prayer, on pain of being 
ipso facto deprived of his benefice *. Though even the 

' Life of Clarendon , i5a. Bnmet, a 5 6. Morley, afterwards bishop 
of Winchester , was engaged just before the restoration in negotia- 
ting With the pfesbyterians. They stuck out for the negative voice of 
the council of presbyters , and for the validity of their ordinations. 
Clar. State Papers , 727. He had two schemes to get over the diffi- 
culty; one to pass them oyer sub silentio; the other, a hypothetical 
re-ordination, on the supposition that something might have been 
wanting before , as the church of Rome practises about rebaptization. 
The former is a curious expedient for those who pretended to think 
presbyterian ordinations really null. Id. y38* . . 

* The day fixed upon suggested a comparison which, though 
severe, was obvious. A modem writer has observed on this, " They 
were careful not to remember that the same day, and for the saane 
reason, because the tithes were commonly due at Michaelmas, had 
been appointed for the former ejectment , when four times as many 
of the loyal clergy were deprived for fidelity to their sovereign. " 
Southey's Hist, of the Church, ii. 467. That the day was chosen in 
order to deprive the incumbent of a whole year's tithes , Mr. Southey 
has learned from Burnet , aiid it aggravates the cruelty of the proceed- 
ing — but where has he found his precedent? The Anglican clergy 
were ejected for refusing the- covenant at no one definite period, as, 
on recollection, Mr. S. would be aware; nor can I find any one 
parliamentary ordinance in Husband's Collection that mentions St. 
fiartholomew*ft day. There was a precedent indeed in that case, which 
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long parliament had reserved a fifth of the profits to those 
who were ejected for refusing the covenant , no mercy 
could be obtained from the still greater bigotry of the 
present ; and a motion to make that allowance to non- 
conforming ministers was lost by 94 to 87 ' . The lords 
had shown a more temperate spirit , and made several 
alterations of a conciliating nature. They objected to 
extending the subscription required by the act to school- 
masters. But the commons urged in a conference the 
force of education , which made it necessary to take care 
for youth. The upper house even inserted a proviso , 
allowing the king to dispense with the surplice and the sign 
of the cross ; but the commons resolutely withstanding 
this and every other alteration , they were all given up *. 
Yet next year , when it was found necessary to pass an 
act for the relief of those who had been prevented in- 
voluntarily from subscribing the declaration in due time , 
a clause was introduced , declaring that the assent and 
consent to the book of common prayer required by the 
said act should be understood only as to practice and 
obedience , and not otherwise. The duke of York and 
twelve lay peers protested against this clause , as des- 
tructive to the church of England as now established ; 
and the commons vehemently objecting to it, the par- 
tisans of moderate councils gave way as before ^. When 

the gOTemment of Charles did not choose to follow. One-fifth of the 
income had been reserved for the dispossessed imcumbents. 

' Jonmals, April a6. This may perhaps have given rise to a 
mistake we find in Neal , 634 9 that the act of uniformity only passed 
by 186 to 180. There was no division at all upon the bill except that I 
have mentioned. 

' The report of the conference, Lords* Journals, 7th May, is al- 
together rather curious. 

^ LordsMoumals , aSth and a7th July, i663. Ralph , 58. 
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the day of St. Bartholoiiiew came , about 2000 persons 
resigned their preferments rather than stain their con- 
sciences by compliance — an act to which the more li- 
beral Anglicans , after the bitterness of immediate passions 
had passed away , have accof ded that praise which is due 
to heroic virtue in an enemy. It may justly be said , that 
the episcopal clergy had set an example of similar magna- 
nimity in refusing to take the covenant. Yet as that was 
partly of a political nature, and those who were ejected 
for not taking it might hope to be restored through the 
success of the king's arms , I do not know that it was al- 
together so eminent an act of self-devotion as the presby- 
terian clergy displayed on St. Bartholomew's day. Both of 
them afford striking contrasts to the pliancy of the English 
church in the greater question of the preceding century, 
and bear witness to a remarkable integrity and consistency 
of principle. ' 

No one who has any sense of honesty and plain dealing 

* Neal, 625 — 636. Baxter told Burnet, as the latter says, p. i85, 
that not above 3oo would have resigned , had the terms of the king's 
declaration been adhered to. The blame, he goes on, feU chiefly on 
Sheldon. But Clarendon was charged with entertaining the presby- 
terians with good words, while he was giving way to the bishops. 
See also p. a68. Baxter puts the number of the deprived at 1800. Life, 
384* And it has generally been reckoned about aooo, though Burnet 
says it has been much controverted. If indeed we can rely on Galalny's 
account of the ejected ministers, abridged by Palmer under the title 
of the Non-conformist*s Memorial , the number must have been full 
a4oo. Kennet, however (Register, 807), notices great mistakes of 
Galamy in respect only to one diocese, that of Peterborough. Pro- 
bably both in this collection, and in that of Walker on the other side , 
as in all martyrologies , there are abundant errors ; but enough will 
remain to afford memorable examples of conscientious suffering; and 
we cannot read without indignation Kennet's endeavours, in the 
conclusion of t)iis volume, to extenuate the praise of the depriyed 
presbyterians by captious and unfair arguments. 
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can pretend that Charles did not violate the spirit of his 
declarations , both that from Breda , and that which he 
published in October , 1660. It is idle to say, that those 
declarations were subject to the decision of parliament , 
as if the crown had no sort of influence in that assembly, 
nor even any means of making its inclinations known. 
He had urged them to confirm the act of indemnity, 
wherein he thought his honour and security concerned : 
was it less easy to obtain , or at least to ask for their 
concurrence in a comprehension or toleration of the 
presbyterian clergy ? Yet after mocking those persons 
with pretended favour, and even oflFering bishoprics to 
some of their number , by way of purchasing their de- 
fection , the king made no effort to mitigate the provi- 
sions of the act of uniformity •, and Clarendon stre- 
nuously supported them through both houses of parlia- 
ment • . This behaviour in the minister sprung from real 
bigotry and dislike of the presbyterians •, but Charles 
was influenced by a very different motive , which had 
become the secret spring of all his policy. This requires 
to be fully explained. 

Charles , during his misfortunes , had made repeated 
promises to the pope and the great catholic princes of 
relaxing the penal laws against his subjects of that reli- 
gion — promises which he well knew to be the necessary 
condition of their assistance. And though he never re- 
ceived any succour which could demand the performance 
of these assurances , his desire to stand well with France 
and Spain , as well as a sense of what was really due to 
the English catholics , would have disposed him to grant 
every indulgence which the temper of his people should 

' See Clarendon's feeble attempt to vindicate the king from the 
charge of breach of faith , 1 $7 . 
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permit. The laws were highly severe , in some cases san- 
guinary ; they were enacted in very different times y 
from plausihle motives of distrust , which it would be 
now hoth ahsurd and ungrateful to retain. The catholics 
had been the most strenuous of the late king's adherents , 
the greatest sufferers for their loyalty. Out of about 5oo 
gentlemen who lost their lives in the royal cause , one- 
third , it has been said , were of that religion » . Their 
estates had been selected for confiscation , when others 
had been admitted to compound. It is , however, certain 
that after the conclusion of the war, and especially during 
the usurpation of Cromwell , they declined in general to 
provoke a government which showed a good deal of con- 
nivance towards their religion , by keeping up any con- 
nexion with the exiled family *. They had , as was surely 
very natural , oqe paramount object in their political 
conduct, the enjoyment of religious liberty^ whatever 
debt of gratitude they might have owed to Charles I. had 
been amply paid -, and perhaps they might reflect , that 
he had never scrupled , in bis various negotiations with 
the parliament, to acquiesce in any proscriptive measures 
suggested against popery. This apparent abandonment , 
however , of the royal interests excited the displeasure 
of Clarendon , which was increased by a tendency some 
of the catholics showed to unite with Lambert , who was 
understood to be privately of their religion , and by an 
intrigue carried on in 1669, by the machinations of 

' A list of these published in 1660, contains more than 170 names. 
Neal, 590. 

* Sir Kenelm Digby was supposed to be deep in a scheme that the 
catholics, in i64o» should support the commonwealth with all their 
power, in return for liberty of religion. Carte's Letters, i. 316, et post. 
We find a letter from him to Cromwell in t656 (Thurloe, iy. Sgr ), 
with great protestations of duty. 



CHAP. XL — CHARLES 11. — 1660-73. 55 

Buckingham with some priests , to set up the duke of 
York for the crown. But the king retained no resentment 
of the general conduct of this party, and was desirous to 
give them a testimony of his confidence, by mitigating the 
penal laws against their religion. Some steps were taken 
towards this by the house of lords in the session of 1661 , 
and there seems little doubt that the statutes at least inflict- 
ing capital punishment would have been repealed without 
difficulty, if the catholics had not lost the favourable mo- 
ment by some disunion among themselves, which the never- 
ceasing intrigues 6f the Jesuits contrived to produce. * 

There can be no sort of doubt that the king's natural 
facility , and exemption from all prejudice in favour of 
established laws , would have led him to afford every 
indulgence that could be demanded to his catholic sub- 
jects , many of whom were his companions or his coun- 
sellors, without any propensity towards their religion. 
But it is morally certain , that during the period of his 
banishment , he had imbibed , as deeply and seriously as 
the character of his mind would permit , a persuasion , 
that if any scheme of Christianity were true , it could only 

F 

' See Lords' Journals, June and July 166 1, or extracts from tkem 
in Rennet's Register , 4^9 » etc. , 610, etc , and 798, where are several 
other particulars worthy of notice. Clarendon » i43, explains the fail- 
ure of this attempt at a partial toleration ( for it was only meant as to 
the exercise of religious rites in private houses) by the persevering 
opposition of the Jesuits to the oath of allegiance, to which the lay 
catholics , and generally the secular priests , had long ceased to make 
objection. The house had voted, that the indulgence should not 
extend to Jesuits, and that they would not alter the oaths of allegiance 
or supremacy. The Jesuits complained of the distinction taken against 
them, and asserted, in a printed tract (Kennet, ubi supra), that since 
16 16 they had been inhibited by their superiors from maintaining the 
pope's right to depose sovereigns. See also Butler's Mem. of Catholics , 
ii. ay; iv. i4a; and Burnet, i. 194. 
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be found in the bosom of an infallible church •, though 
he was never reconciled , according to the formal pro- 
fession which she exacts y till the last hours of his life. 
The secret , however , of his inclinations , though dis- 
guised to the world by the appearance , and probably 
sometimes more than the appearance , of carelessness and 
infidelity^ could not be wholly concealed from his court. 
It appears the most natural mode of accounting for the 
sudden conversion of the earl of Bristol to popery, which 
is generally agreed to have been insincere. An ambitious 
intriguer , holdipg the post of secretary of state , would 
not have ventured such a step without some grounds of 
confidence in his master's wishes ^ though his character- 
istic precipitancy hurried him forward to destroy his 
own hopes. Nor are there wanting proofs that the protest- 
antism of both the brothers was greatly suspected in Eng- 
land before the restoration ' . These suspicions acquired 
strength after the king's return , through his manifest 
intention not to marry a protestant , and still more through 
the presumptuous demeanour of the opposite party , 
which seemed to indicate some surer grounds of confii- 
dence than were yet manifest. The new parliament in its 

' The suspicions against Charles were very strong in England 
before the restoration, so as to alarm his emissaries : ** Your master, " 
Mordaunt writes to Ormond, Nov. lo^ 1669 , '* is utterly rained as 
tp his interest here in whatever party, if this be true. *' Carte's 
Letters, ii. a64» and Clar. State Papers, iii« ^oa. But an anecdote re- 
lated in Carte's Life of Ormond, ii. a55, and Harris's Liyes, y. 54 1 
which has obtained some credit, proves , if true , that he had embraced 
the Roman catholic religion as early as 1659, so as -even to attend 
mass. This cannot be reckoned out of question ; but the tendency of 
the king's mind before his return to England is to be inferred from 
all his behaviour. Rennet (Complete Hist, of Eng. iii. 337) plainly 
insinuates that the project for restoring popery began at the treaty of 
the Pyrenees; and see his Register, p. 85a. 
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first session had made it penal to say that the king was a 
papist or popishly affected 5 whence the prevalence of 
that scandal may he inferred. ' 

Charles had no assistance to expect , in his scheme of 
granting a full toleration to the Roman faith , from his 
chief adviser Clarendon. A repeal of the sanguinary laws, 
a reasonahle connivance , perhaps in some cases a dis- 
pensation — to these favours he would have acceded. But 
in his creed of policy , the legal allowance of any but the 
established religion was inconsistent with public order , 
and with the king's ecclesiastical prerogative. This was 
also a fixed principle with the parliament, whose impla* 
cable resentment towards the sectaries had not inclii^ed 
them to abate in the least of their abhorrence and appre- 
hension of popery. The church of England , distinctly 
and exclusively, was their rallying-point 5 the crown 
itself stood only second in their affections ; and this has 
ever since been the characteristic of real toryism. The 
king , therefore , had recoursie to a more subtle and in- 
direct policy. If the terms of conformity had been so far 
relaxed as to suffer the continuance of the presbyterian 
clergy in their benefices , there was every reason to expect 
from their known disposition a determined hostility to all 
approaches towards popery, and even to its toleration. It 
was, therefore , the policy of those who had the interests 
of that cause at heart , tp permit no deviation from the 
act of uniformity , to resist all endeavours at a compre- 
hension of dissenters within the pale of the church , and 
to make them look up to the king for indulgence in their 
separate way of worship. They were to be taught that , 
amenable to the same laws as the Romanists , exposed to 

' 1 3 Gar. ii. c. i . 
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the oppression of the same enemies , they must act in 
concert for a common benefit '. The presbyterian minis- 
ters , disheartened at the violence of the parliament , had 
recourse to Charles , whose affability and fair promises 
they were loth to distrust, and implored his dispen- 
sation for their non- conformity. The king, naturally 
irresolute, and doubtless sensible that he had made 
a bad return to those who had contributed so much 
towards his restoration , was induced , at the strong soli- 
citation of lord Manchester , to promise that he would 
issue a declaration suspending the execution of the statute 
for three months. Clarendon , though he had been averse 
to some of the rigorous clauses inserted in the act of uni- 
formity , was of opinion , that once passed , it ought to be 
enforced without any connivance , and told the king like- 
wise that it was not in his power to preserve those who 
did not comply with it from deprivation. Yet, as the 
king's word had been given , he advised him rather to 
issue such a declaration than to break his promise. But 
the bishops vehemently remonstrating against it , and in- 
timating that they would not be parties to a violation of 
the law, by refusing to institute a clerk presented by 
the patron on an avoidance for want of conformity in 
the incumbent , the king gave way , and resolved to make 
no kind of concession. It is remarkable, that the noble 
historian does not seem struck at the enormous and un- 
constitutional prerogative which a proclamation suspend- 
ing the statute would have assumed. ^ 

■ Burnet, i. 179. 

^ Life of Clarendon , iSg. He intimates that this begot a coldness in 
the bishops towards himself, which was never fully removed. Yet he 
had no reason to complain of them on his trial. See too Pepys's Diary, 
Sept. 3, i66i. 
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Instead of this very objectionable measure , the king 
adopted one less arbitrary, and more consonant to his 
own secret policy. He published a declaration in favour 
of liberty of conscience , for which no provision had 
been made so as to redeem the promises he had held 
forth at his accession. Adverting to these, he declared, 
that " as in the first place he had been zealous to settle 
the uniformity of the church of England in discipline , 
ceremony, and government, and should ever constantly 
maintain it ; so as for what concerns the penalties upon 
those who , living peaceably , do not conform, themselves 
thereto , he should make it his special care , so far as in 
him lay , without invading the freedom of parliament , to 
incline their wisdom next approaching sessions to concur 
with him in making some such act for that purpose , as 
may enable him to exercise with a more universal satis- 
faction that power of dispensing , which he conceived to 
be inherent in him. " ' 

The aim of this declaration was to obtain from par- 
liament a mitigation at least of all penal statutes in mat- 
ters of religion , but more to serve the interests of ca- 
tholic than of protestant non-conformity*. Except, how- 
ever , the allusion to the dispensing power , which yet is 

' Pari. Hist. 257. 

' Baxter intimates, 4^9) that some disagreemeDt arose between the 
presbyterlans and independents as to the toleration of popery, o^ 
rather, as he puts it, as to the active concurrence of the protestant 
dissenters in accepting such a toleration as should include popery 
The latter, conformably to their general principles, were favourable 
to it; but the former would not make themselves parties to an} 
relaxation of the penal laws against the church of Home , leaving the 
king to act as he thought fit- By this stiffness it is very probable that 
they provoked a good deal of persecution from the court, which 
they might have avoided by falling into its views of a general indul- 
gence. 



n 



60 THE CONSTITUTIONAL HISTORY OF ENGLAND. 

very moderately alleged , there was nothing in it , accord- 
ing to our present opinions, that should have created 
offence. But the commons , on their meeting in February 
1 663, presented an address, denying that any obligation 
lay on the king by virtue of his declaration from Breda , 
which must be understood to depend on the advice of 
parliament , and slightly intimating that he possessed no 
such dispensing prerogative as was suggested. They 
strongly objected to the whole scheme of indulgence , 
as the means of increasing sectaries • and rather likely to 
occasion disturbance than to promote peace >. They com- 
plained , in another address , against the release of Ca- 
lamy , an eminent dissenter, who having been imprisoned 
for transgressing the act of uniformity , was irregularly 
set at liberty by the king's personal order*. The king, 
undeceived as to the disposition of this loyal assembly to 
concur in his projects of religious liberty , was driven to 
more tedious and indirect courses in order to compass his 
end. He had the mortification of finding, that the house 
of commons had imbibed , partly perhaps in consequence 
of this declaration , that jealous apprehension of popery, 
which had caused so much of his father's ill-fortune. On 
this topic the watchfulness of an English parliament could 
never be long at rest. The notorious insolence of the 
Romish priests , who , proud of the court's favour , dis- 
dained to respect the laws enough to disguise themselves , 
provoked an address to the king , that they might be sent 
out, of the kingdom •, and bills w«re brought in to prevent 
the further growth of popery. ^ 

' Pari. Hist. 260. An adjournment had been moved, and lost by 
161 to 119. Journals y 2 5 Feb. 
'19 Feb. Baxter, p. 439- 
^ Journals, 17 and 18 March, i663. Pari. Hist. 264> Burnet, 374, 
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Meanwhile , the same remedy , so infallible in the eyes 
of legislators , was not forgotten to be applied to the op- 
posite disease of protestant dissent. Some had believed , 
of whom Clarendon seems to have been , that all scruples 
of tender conscience in the presbyterian clergy being 
faction and hypocrisy , they would submit very quietly to 
the law , when they found all their clamour unavailing to 
obtain a dispensation from it. The resignation of 2000 be- 
neficed ministers at once , instead of extorting praise , 
rather inflamed the resentment of their bigoted enemies; 
especially when they perceived that a public and perpe- 
tual toleration of separate worship was favoured by part 
of the court. Rumours of conspiracy and insurrection , 
sometimes false , but gaining credit from the notorious 

says the declaration of indulgence was usually ascribed to Bristol , but 
in fact proceeded from the king, and that the opposition to it in the 
house vras chiefly made by the friends of Qarendon. The latter tells 
us in his Life, 189, that the king was displeased at the insolence of 
the Romish party, and gave the judges general orders to convict 
recusants. The minister and historian either was, or pretended to be, 
his master's dupe ; and if he had any suspicions of what was meant as 
to religion , as he must surely have had , is far too loyal to hint them. 
Yet the one circumstance he mentions soon after , that the countess 
of Castlemaine suddenly declared herself a Catholic , was enough to 
open bis eyes and those of the world. 

The Romish partisans assumed the tone of high loyalty, as exclu- 
sively characteristic of their religion , but affected, at this time, to use 
great civility towards the church of England. A book, entitled Phi- 
ianax Anglicas, published under the name of Bellamy, the second 
edition of which is in i663, after a most flattering dedication to 
Sheldon , launches into virulent abuse of the presbyteriaus and of the 
reformation in general, as founded on principles adverse to monarchy. 
This indeed is common with the ultra or high- church party; but the 
work in question, though it purports to be written by a clergyman, 
is manifestly a shaft from the concealed bow of the Palatine Apollo : 
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discontent both of the old commonwealth's party , and of 
many who had never been on that side , were sedulously 
propagated in order to keep up the animosity of parlia- 
ment against the ejected clergy * 5 and these are recited 
as the pretext of an act passed in 16649 for suppressing 
seditious conventicles (the epithet being in this place 
wantonly and unjustly insulting), which inflicted on all 
persons above the age of sixteen , present at any religious 
meeting in other manner than is allowed by the practice 
of the church of England , where five or more persons 
besides the household should be present , a penalty of 
three months' imprisonment for the first offence , of six 
for the second , and of seven years' transportation for the 
third , on conviction before a single justice of peace *. 

' See proofs of this in Ralph, 53. Bapin, p. 78. There was in i663 
a trifling insurrection in Yorkshire , which the government wished to 
haye been more serious , so as to afford a better pretext for stroug 
measures , as may be collected from a passage in a letter of Bennet to 
the duke of Ormond, where he says, '^ The county was in a greater 
readiness to prevent the disorders than perhaps were to be wished; 
but it being the effect of their own care, rather than (lis majesty's 
commands, it is the less to be censured. " Clarendon, a 18, speaks of 
this as an important and extensive conspiracy ; and the king dwelt on 
it in his next speech to the parliament. Pari. Hist. 389. 

* 16 Car. ii. c. 4< -^ similar bill had passed the commons in July 
1 663, but hung some time in the upper house, and was much 
debated; the commons sent up a message (an irregular practice of 
those times) to request their lordships would expedite this and some 
other bills. The king seems to have been displeased at this delay; for 
he told them at their prorogation , that he had expected some bills 
against conventicles and distempers in religion , as well as the growth 
of popery , and should himself present some at their next meeting. 
Pari. Hist. 288. Burnet observes, that to empower a justice of peace 
to convict without a jury , was thought a great breach on the prin- 
ciples of the English constitution, a85. We have seen a little more of 
this since. 
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This act ,' says Clarendon , if it had been vigorously exe- 
cuted, would no doubt have produced a thorough reform- 
ation'. Such is ever the language of the supporters of 
tyranny ^ when oppression does not succeed , it is because ' 
there has been too little of it. But those who suffered 
under this statute report very differently as to its vigor- 
ous execution. The gaols were filled, not only with mi- 
nisters who had borne the brunt t)f former persecutions , 
but with the laity who attended them *, and the hardship 
was the more grievous, that the act being ambiguously 
worded , its construction was left to a single magistrate , 
generally very adverse to the accused. 

It is the natural consequence of restrictive laws to ag- 
gravate the disaffection which has served as their pretext; 
and thus to create a necessity for a legislature that will 
not retrace its steps , to pass still onward in the course of 
severity. In the next session , accordingly, held at Oxford 
in 1 665 , on account of the plague that ravaged the cal- 
pital , we find a new and more inevitable blow aimed at 
the fallen church of Calvin. It was enacted, that all per- 
sons in holy orders who had not subscribed the act of 
uniformity should swear that it is not lawful upon any 
pretence whatsoever to take arms against the king ; and 
that they did abhor\jhat traitorous position of taking arms 
by his authority against his person , or against those that 
are commissioned by him, and would not at any time 
endeavour. any alteration of government in church or 
state. Those who refused this oath were not only made 
incapable of teaching in schools , but prohibited from 
coming within five miles of any city, corporate town, or 
borough sending members to parliament. ^ 



* P. aai. 



17 Car. II. c. a. 
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This infamous statute did not pass without the opposi- 
tion of the earl of Southampton , lord treasurer , and 
other peers. But archbishop Sheldon , and several bishops , 
strongly supported the bill , which had undoubtedly the 
sanction also of Clarendon's authority >. In the commons, 
I do not find that any division took place ; but an unsuc- 
cessful attempt was made to insert the word " legally" 
before commissioned; the lawyers, however, declared 
that this word must be understood*. Some of the non- 
conforming clergy took the oath upon this construction. 
But the far greater number refused. Even if they could 
haye borne the solemn assertion of the principles. of pas- 
sive obedience in all possible cases, their scrupulous con- 
sciences revolted from a pledge to endeavour no kind of 
alteration in church and state*; an engagement , in its ex- 
tended sense, irreconcileable with their own principles in 
religion, and with the civil duties of Englishmen. Yet to 
quit the towns where they had long been connected, and 
where alone they had friends and disciples, for a residence 
in country villages ^ was an exclusion from the ordinary 
means of subsistence. The chtirch of England had doubt- 
less her provocations , but she made the retaliation 
much more than commensurate to the injury. No severity 
comparable to this cold-blooded persecution had been 
inflicted by the late powers, even in the ferment and fury 
of a civil war. Encouraged by this easy triumph , the vio- 
lent party in the house of commions thought it a good 
opportunity to give the same test a more sweeping ap- 
plication. A bill was brought in imposing this oa:th 
upon the whole nation \ that is , I presume , for I do not 
know that its precise nature is any where explained , on 

' Burnet. Baxter, Part III. p. a. Neal, p. 653. 
' Bnmet. Baxter. 
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all persons in any public or municipal trust. This, how- 
ever, was lost on a division by a small majority. » 

It has been remarked , that there is no other instance 
in history , where men have suffered persecution on ac- 
count of differences , which were admitted by those who 
inflicted it to be of such small moment. But , supposing 
this to be true, it only proves, what may perhaps be 
alleged as a $ort of extenuation of these severe laws 
against non-conformists , that they were merely political , 
and did not spring from any theological bigotry. Sheldon, 
indeed , their great promoter , was so free from an into- 
lerant zeal , that he is represented as a man who consi- 
dered religion chiefly as an engine of policy. The prin- 
ciples of religious toleration had already gained consi- 
derable ground over mere bigotry, but were still obnoxious 
to the arbitrary temper of some politicians , and wanted 
perhaps experimental proof of their safety to recommend 
them to the caution of others. There can be no doubt , 
that all laws against dissent and separation from an esta- 
blished church , those even of the inquisition , have pro- 
ceeded in a greater or less degree from political motives ; 
and these appear to me far less odious than the disin- 
terested rancour of superstition. The latter is very common 
among the populace, and sometimes among the clergy. 
Thus the presbyterians exclaimed against the toleration 
of popery, not as dangerous to the protestant establish- 
ment, but as a sinful compromise with idolatry ; language 
which , after the first heat of the reformation had abated , 

' Mr. Locke, in a letter from a person of quality to his friend in 
the country, printed in 1675 (see it in his works, or in Parliamentary 
History, vol. iv. Appendix, No. 5), says it was lost by three votes, 
and mentions the persons. But the numbers in the Journals , October 37, 
i665, appear to be 57 to ^i. 

III. 5 
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was neyer so current in the Anglican church ' • In the 
ease of these statutes against non- conformists under 
Charles 11 , revenge and fear seem to have been the un- 
mixed passions that excited the church party against 
those whose former superiority they remembered, and 
whose disaffection and hostility it was impossible to 
doubt. * 
A joy so excessive and indiscriminating had accom* 

* A pamphlet , with Baxter's name snbsci'ibed , called Fair Warning, 
or XXV Reasons against Toleration and Indulgence of Popery, i663» 
is a pleasant specimen of this argjumenlum ah inftmo^ '* Being there ia 
but one safe way to salvation , do yon think that the protestant way is 
that way, or is it not? If it be not, why do you live in it? If it be, 
how can you find in your heart to give your subjects liberty to go an* 
other way? Can you, in your conscience, give them leave to go on 
in that course in which, in your consoienoe, you think yon oould 
not be saved?'* Baxter, however, does not mention this little book 
in his life , nor does he there speak violently about the toleratiotn of 
Bomanists. 

* The clergy had petitioned the house of commons in 1664, inter 
alia, That for the better observation of the Lord's day, and for the 
promoting of confonnity , yoa would be pleased to advance the peou^ 
niary mulct of twelve pence for each absence from divine service in 
proportion to the degree , quality, and ability of the delinquent; that 
so the penalty may be of forceusufHcient to conquer the obstinacy of 
the non-conformists Wilkin's Concilia , iv. 58o. Letters from Sheldon 
to the commissary of the Diocese of Canterbury, in 1669 and 1670* 
occur in the same collection, p« 588, $89, directing him to inquiry 
about conventicles, and if they cannot be restrained by ecclesiastical 
authority , to apply to the next justice of peace in order to put them 
down. A proclamation appears also from the king, enjoining magis- 
trates to do this. In 1673, the archbishop writes a circular to his auf* 
fragans , directing them to proceed against such as keep schools with- 
out license. P. 693. 

See in the Somers Tracts, vii. 586, a ** true and faithful narrative " 
of the severities practised against non«conformists about this time. 
Baxter's Life is also full of proofs of persecution ; but the most com- 
plete register is in Calamy's account of the ejected clergy. 
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panied the king's restoration , that no prudence or virtue 
in his government could have averted that r^^ctioii of 
popular sentiment) which inevitably follows the disap- 
pointment of unreasonable hope^ Those who lay their 
account upon blessings , which no course of political ad* 
ministration can bestow , live , according to the poet's 
comparison , like the sick man , perpetually changing 
posture in search of the rest which nature denies; the 
dupes of successive revolutions, sanguine as children 
with the novelties of politics , a new constitution , a new 
sovereign 9 anew minister,. and as angry with the play-^ 
things when they (all short of their desires. What then wai 
the discontent that must have ensued upon the restoration 
of Charles 11 ? The neglected cavalier, the persecuted 
presbyterian , the disbanded officer, had each his grie* 
vance , and felt that he was either in a worse situation 
than he had formerly been^ or at least than he had ex^ 
pected to be. Though there were not the violent acts of 
military power, which had struck every man's eyes under 
Cromwell , it cannot be said that personal liberty was se- 
cure , or that the magistrates had not considerable power 
of oppression , and that pretty unsparingly exercised to- 
wards those suspected of disaffection. The religious per<- 
secution was not only far more severe than it was ever 
during t^e commonwealth , but perhaps more extensively 
felt than under Charles I. Though the monthly assessments 
for the support of the army ceased soon after the res- ' 
toration , several large grants were made by parliament , 
especially during the Dutch war ^ and it appears , that in 
the first seven years of Charles 11 the nation paid a greater 
sum in taxes than in any preceding period of the same 
duration. If then the people compared the national fruits 
of their expenditure , what a contrast they found , how 
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deplorable a falling off in public honour and dignity 
since the days of the magnanimous usurper * ! They saw 
with indignation , that Dunkirk , acquired by Cromwell, 
had been chaffered away by Charles ( a transaction justi* 
fiable perhaps on the mere balance of profit and loss , but 
Certainly derogatory to the pride -of a great nation) *, that 
a war needlessly commenced had been carried on with 
much display of bravery in our seamen and their com- 
manders , but no sort of good conduct in the government ; 
and that a petty northern potentate , who would have 
trembled at th« name of the commonwealth , had broken 
his faith towards us out of mere contempt of our ineffi- 
ciency. 

These discontents were heightened by the private 
conduct of Charles , if the life of a king can in any sense 
be private , by a dissoluteness and ccmtempt of moral 
opinion , which a nation , still in the main grave and reli- 
gious , could not endure. The austere character of the 
last king had repressed to a considerable degree the com- 
mon vices of a court , which had gone to a scandalous 
excess under James. But the cavaliers in general affected 
a profligacy of manners , as their distinction from the fa- 
natical party, which gained ground among those who 
followed the king's fortunes in exile , and became more 
flagrant after the restoration. Anecdotes of court excesses, 
which required not the aid of exaggeratipn , were in daily 
circulation through the coffee-houses ^ those who cared 
least about the vice , not failing to inveigh against the 
scandal. It is in the nature of a limited monarchy, that 
men should censure very freely the private lives of their 

» Pepys observes, la July, 1667, *• how every body now-a-days 
reflect upon Oliver and commend him , what brave things he did , and 
made all theneighbour princes fear him. " 
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princes , as being more exempt from that' immoral ser- 
vility which blinds itself to the distinctions of right and 
wrong in elevated rank. And as a voluptuous court will 
always appear prodigal, because all expense in vice is 
needless , they had the mortification of believing that the 
public revenues were wasted on the vilest associates of 
the king's debauchery. We are , however, much in- 
debted to the memory of Barbara , duchess of Cleveland , 
Louisa, duqhess of Portsmouth , and Mrs. Eleanor Gwyn* 
We owe a tribute of gratitude to the Mays , the RilliT 
grews, the Chiffinches, and the Grammonts. They 
played a serviceable part in ridding the kingdom of its 
besotted loyalty. They saved our forefathers from the 
star-chamber, and the high-commission court ; they la- 
boured in their vocation against standing armies and cor-r 
ruption *, they pressed forward the great ultimate security 
of English freedom , the expulsion of the house of 
StUart. V 

' The M^moires de Grammont are known to every body, and are 
almost unique in their kind, not only for the grace of their style and 
the vivacity of their pictures, but for the happy ignorance in -which 
the author seems to have lived, that any one of his readers could 
imagine that there are such things as virtue and principle in the world. 
In the delirium of thoughtless voluptuousness they resemble some of 
the memoirs about the end of Louis XV 's reign, and somewhat later; 
though I think, even in these, there is generally some effort, here 
and there, at moral censure, or some affectation of sensibility. They, 
indeed, have always ah awful moral; and in the light portraits of the 
court of Versailles , such, sometimes, as we might otherwise almost, 
blush to peruse, we have before us the hand-writing on the wall , the 
winter whirlwind, hushed in its grim repose, and expecting its prey, 
the vengeance of an oppressed people and long-forbearing Deity. Nio 
such retribution fell on the courtiers of Charles II ; but they earned in 
their own age , what has descended to posterity , though possibly 
very indifferent to themselves , the disgust and aversion of all that was 
respectable among mankind. 
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Among the ardent loyalists , who formed the bulk 
of the present parliament , a certain number of a dif- 
ferent class had been returned , not suHicient of them- 
selves to conslitote a very effective minority, hot of cofr- 
siderable importance as a nucleus, round which the 
lesser factions that circumstances should produce might 
be gathered. Long sessions , and a long continuance oS 
the same parliament , hart an inevitable tendency to 
generate a systematic opposition to the measures of 
the crown , which it requires all vigilance and manage- 
ment to hinder from becoming too powerful. The 
sense of personal importance, tbe desire of occupa- 
tion in business , a very characteristic propensity of the 
English gentry, the vsrioils inducBmentB of pritaie pas* 
sion and interest , bring forward so m^ny active spirtn , 
that it was , even in that age , as reasonable to expect that 
the ocean should always be tranquil , as that a house of 
commons should continue long to do the king's bidding , 
with any kind of unauimity or submission. Nothing can 
more demonstrate the incompatibility of Uie Tory scheme , 
which Would place the virtual and effective , as Well as 
nominal, administration of the executive government in 
the sole bands of the crown , with the existence of a re- 
presentative assembly, than the history c^ this long par* 
liamenl of Charles H. None has ever been elected in cir- 
imstances so favourable for the crown , none ever 
ought with it such high notions of prerogative ; yet in 
is assembly, a party soon grew up , and gained stredglh 
tvery successive year , which the king couM neither 
pect nor subdue. The methods of fcribery, to which the 
urt had largely recourse, though they certainly di- , 
rted some of the measures , and destroyed the character 
this opposition , proved in the end like thow dan- 
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gerous medicines , which palliate the instant symptoms of 
a disease that they aggravate. The leaders of this parlia* 
ment were , in general , very corrupt men , biit th^y knew 
better than to quit the power which made them worth 
purchase. Thus the house of commons matured and ex- 
tended those rights of inquiring into and controlling the 
management of public affairs , which had caused so much 
dispute in former times; and as the exercise of these 
functions became more habitual , and passed with little 
or no open resistance from the crown , the people learned 
to reckon them unquestionable , or even fundamental , 
and were prepared for that more perfect settlement of 
the constitution on a more republican basis , which, took 
place after the revolution. The reign of Charles n , 
iJiough displaying some stretches of arbitrary power, and 
direatening a great deal more , was , in fact , die transi- 
tional state between the ancient and modern schemes of 
die English constitution; between ihat course of go- 
T^mment where the executive power « so far as executive , 
was very little bounded except by the laws , and that 
where it can only be carried on , even within its own 
province, by die consent and (cooperation, in a great 
measure , of the parliament. 

Hie commons took advantage of the pressure , which 
the war with Holland brought on the administration , to 
establish two very important principles on the basis of 
their sole right of taxation. The first of these was the ap- 
probation of supplies to limited purposes. This indeed 
was so far from an absolute novelty, that it found prece- 
dents in the reigns of Richard II and Henry lY, a period 
when the authority of the house of commons was at a very 
high pitch. No subsequent instance , I believe , was on 
record till the year 16249 when the last parliament of 
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James I, at the king's own suggestion, directed their 
supply for. the relief of the Palatinate , to be paid into 
the hands of commissioners named hy themselves. There 
were cases of a similar nature in the year i64i ? which, 
though of course they couldno longer be upheld as pre- 
cedents, had accustomed the house to the idea, that 
they had something more to do than simply to grant mo- 
ney, without any security or provision for its application. 
In the session of i665 , accordingly, an enormous supply, 
as it then appeared, of i^25o,oool. , alter one of double 
that amount in the preceding year, having been voted 
for the Dutch war*, sir George Downing, one of the 
tellers of the exchequer, introduced into the subsidy bill 
a proviso, that the money raised by virtue of that act 
should be applicable only to the purposes of the war. 
Clarendon inveighed with fury against this , as an inno- 
vation derogatory to the honour of the crown ; but the 
king himself, having listened to some who persuaded him 
that the money would be advanced more easily upon this 
better security for speedy re-payment, insisted that it 
should not be thrown out*. That supplies, granted hy 
parliament , are only to be expended for particular objects 
specified by itself, became , from this time , an\indisputed 
principle , recognized by frequent and, at length , constant 
practice. It drew with it the necessity of estimates regu-r 
larly laid before the house of commons ^ and by exposkig 

, ' This was carried on a division by 17a to 103. Journals, iS No- 
vember i665. It was to be raised ** in a regulated subsidiary way, 
reducing the same to a certainty in all counties, so as no person., for 
bis real or personal estate,, be exempted. " They seem to have had 
some difficulty in raising this enormous subsidy. Parliamentary His- 
tory, 3o5. 

'17 Car. ii. c. i. The same clause is repeated next year, and haa 
become regular. 
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the management of the public revenues, has given to 
parliament , not only a real and effective control over an 
essential branch of the executive administration , but , in 
some measure , rendered them partakers in it. ' 

It was a consequence of this right of appropriation , 
that the house of commons should be able to satisfy itself 
as to the expenditure of their monies in the services for 
which they were voted. But they might claim a more ex- 
tensive function , as naturally derived from their .power 
of opening and closing the public purse, that, of inves- 
tigating the wisdom , faithfulness and economy with which 
their grants had been expended. For this too there was 
some show of precedents in the ancient days of Henry IV ^ 
but what undoubtedly had most influence was the re- 
collection , that during the late civil war, and in the times 
of the commonwealth , the house had superintended , 
through its committees , the whole receipts and issues of 
the national treasury. This had not been much practised 
since the restoration. But in the year 1666, the large cost 
and . indifferent success of the Dutch war begetting ve- 
hement suspicions , not only of profuseness , but of di- 
version of the public money from its proper purposes , the 
house appointed a committee to inspect the accounts of the 
officers of the navy, ordnanee and stores, which were laid 
before them , as it appear^, by the king's direction.. This 
committee after some time having been probably found 
deficient in powers , and particularly Being incompetent 
to administer an oath , the house determined to proceed 
in a more novel and vigorous manner, and sent up a bill, 
nominating commissioners to inspect the public accounts , 
who were to possess full powers of inquiry, and to report 

' Lifeof Clarendon, p. 3i5. Hatseirfl Precedents, iii. 80. 
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such as they should find to have broken their trust. The 
immediate object of this inquiry, so f^ as appears from 
lord Clarendon's mention of it, was rather to discover 
whether the treasurers had not issued money without legal 
warrant , than to enter upon the details of its expenditure. 
But that minister, bigoted to his Tory creed of preroga* 
tive , thought it the highest presumption for a paHiament 
to intermeddle with the course of goYemment. He spoke 
of this bill as an encroachment and usurpation that had 
no limits , and pressed the king to be firm in his resolution 
never to consent to it '» Nor was the king less averse to a 
parliamentary commission of this nature , as well from a 
jealousy of its interference from his prerogative, as fron 
a consciousness, whioh Clarendon himself suggests , diat 
great sums had been issued by his orders, which could 
not be put in any public account -, that is , for we can give 
no other interpretation \ that the motiies granted for Hm 
war, and appropriated by statute to that service, hail 
been diverted to supply his wasteful and debauched course 
of pleasures*. It was the suspicion, or rather private 

' Life of Clarendon , p. 368. Burnet obseryet it was looked upon at 
the time as a great innovation, p. 335. 

* Pepys^6 Diary has, lately furnished some things worthy to be 
extracted. *^ Mr. W. and I by water to Whildiall, and then at iir 
George Carteret's lodgiiigs air William Coventry met, and we .did 
debate the whole business of our accounts to the parliament; where it 
appears to us that the. charge of the war from Sept. i , 16649 to this 
Michaelmas will have been bnt Syioo^oool. , and we have paid in that 
tittie somewhat about "aiioOfOool. , so that we owe about 90D9O00I.; bm 
(Mat tnetfaod tif accounting ^ though it cannot » I believe, be far wide 
from the mark, yet^will not abide a strict examination, if the parlia* 
ment should be troublesome. Here happened a pretty question of sir 
William Coventry « whether this account of ours will not put my lord 
treasurer to a difficulty to tell what is become of all the money the 
parliament have given in this time for the war, which bath auMMinted 
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knowledge of tihis criminal breach of trust , which had 
led to the bill in question. But such a slave was Clarendon 
to his narrow prepossessions ^ that he would rather see 
the dissolute e&cesses which he abhorred suck nourish^ 
ment from that revenue which had been allotted to 
maintain the national honour and interests , and which , 
by its deficiencies thus aggravated ^ had caused even in 
this very year the navy to be laid up^ and the coa$ts to 
be left defenceless , than suffer them to be restrained by 
the only power to which thoughtless luxury would submit. 
He opposed the bill therefore in the house of lords, as he 
confesses , with much of that intemperate warmth which 
distinguished him, and with' a contempt of the low^r 
house and its authority, as imprudent in respect to his 
own interests , as it wag unbecoming and unconstitutional. 
The king prorogued parliament while the measure was 
depending *, but in hopes to pacify the house of commons , 
promised to issue a commission under the great seal for 
the examination of public accountants * ; an expedient 
whidi wa^ not likely to bring more to light than suited 

to about 4»ooo^ooli , which nobody there could answer; but I perceive 
they did doubt what his answer could be. " Sept. a3, 1666. — The 
money granted tbe king For the war he afterwards, Oct. 16 , reckons 
W 5,5^o,ot)oi[. , wid the debt 900,000^. The chftrge stated only « 
8,ioo4dbol. ^Sft frh*i is bteotne of «11 this gum, ^39«,Dod.! " He 
mentions afterwards, Octv 9^ the proviso in the poti^ax bill, tbM 
there shall be a committee of nine persons to have the inspection on 
oath of all the accounts of the money given and spent for the war; 
** which makes the king and court mad, the king having given order 
tofliy lord chamberlltin to send to liie play-h6uses and brothels, to 
bid all theperliataMt^nen that were there to go to the pafliatnent pre' 
sendy ; but itytnti carried against the cxmn by So or 40 voktts. " It was 
thoa||ht, he siiyst Dec. tt, that ibove 400,060!. had gone into tbe^ 
privy pune si&ce the vmt. 
' Life of Clarendon ^ p. 891 . 
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his purpose. But it does not appear that this royal com- 
mission , though actually prepared and sealed , was ever 
carried into effect:, for in the ensuing session , the great 
minister's downfall having occurred in the mean time , 
the house of commons hrought forward again their bill , 
which passed into a law. It invested the commissioners 
therein nominated with very extensive and extraordinary 
powejrs , both as to auditing public accounts , and inves* 
tigating the frauds that had taken place in the expenditure 
of money, and employment of stores. They were to exa- 
mine upon oath , to summon inquests , if they thought fit, 
to commit persons disobeying their orders to prison 
without bail, to determine finally on the charge and 
discharge of all accountants ; the barons of the exchequer, 
upon a certificate of their judgment, were to issue pro- 
cess for recovering money to the king's use , as if there 
had been an immediate judgment of their own court. 
Reports were to be made of the commissioners' proceed- 
ings from time to time to the king and to both houses of 
parliament. None of the commissioners were members of 
either house. The king , as may be supposed , gave way 
very reluctantly to this interference with his expenses. 
It brought to light a great deal of abuse and misapplica- 
tion of the public revenues , and contributed doubtless 
in no small degree to destroy the house's confidence in 
the integrity of government, and to promote a more 
jealous watchfulness of the king's designs '. At the next 

' 19 and ao Car. II. c. 1. Burnet, p. 374. They reported unac- 
counted balances of i, $09,16 il. besides much that was ^piestionable 
in the payments. But , according to Ralph, p. 177, the commissioners 
had acted with more technical rigour than equity, surcharging the 
accountants for all sums not expended since the war began , though 
for the purposes of preparation. 
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meeting of parliament, in October, 1669, sir George 
Carteret, treasurer of the navy, was expelled the house , 
for issuing money without legal warrant. 

Sir Edward Hyde , whose influence had heen almost 
annihilated in the last years of Charles I through the in- 
veterate hatred of the queen and those who surrounded 
her, acquired by degrees the entire confidence of the 
young king, and baffled all the intrigues of his enemies. 
Guided by him , in all serious matters , during the latter 
years of his exile , Charles followed his counsels almost 
implicitly in the difficult crisis of the restoration. The 
office of chancellor and the title of earl of Oarendon 
were the proofs of the king*s favour •, but in effect , 
through the indolence and ill health of Southampton , 
as well as their mutual friendship , he was the real mi- 
nister of the crown ' . By the clandestine marriage of 
his daughter with the duke of York , he changed one 
brother from an enemy to a sincere and zealous friend , 
without forfeiting the esteem and favour of the other. 
And though he was wise eqougb to dread the invidious- 

' Burnet, p. i3o. Southampton left all the business of the treasury, 
according to Burnet, p. i3i , in the hands of sir Philip Warwick, 
'* a weak bat incorrupt man." The king, he says , chose to put up 
with his contradiction rather than make him popular by dismissing 
him. But in fact, as we see by Clarendon's instance, the king retained 
his mim'sters long after he was displeased with them , Southampton's 
remissness and slowness, notwithstanding his integrity, Pepys says, 
was the cause of undoing the nation as much as any thing ; " yet if I 
knew all the difficulties he has lain under, and his instrument sir 
Philip Warwick, I might be of another mind." May 16, 1667. — He 
was willing to haye done something. Clarendon tells us, p. 41 5» to 
gratify the presbyterians , on which account the bishops thought him 
not enough affected to the church. His friend endeavours to extenuate 
this heinous sin of tolerant principles. 
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ness of such an elevatioh , yet for sereral years it by no 
means seemed* to render his influence less secure. * 
Both in their characters , however, and turn of think* 

* The bebavicmr of lord Clarendon oo this occ^aioQ wqs so ^i^traor- 
dinary , that no credit could have been given to any other account 
than his own. The duke of York , he says, informed the king of the 
affection and friendship that had been long between him and the 
young lady ; that they had been long contracted , and that she ^kta 
with child ; and therefore requested his majesty's leare that he migh^ 
publicly marry her. The marquis of Ormond by the king's order 
communicated this to the chancellor^ who '^ broke out into an immo- 
derate passion against the wickedness of his daughter ; and said with 
all Imaginable earnestness , that as soon as he came home he would 
turn her out of his house as a strumpet to shift for herself, and 
would never see her again. They told hini that his passion was too 
violent to administer good counsel to him; that they thought that 
the duke was married to his daughter, and that there were other 
measures to be taken , than those which the disorder he was in had 
suggested to him. Whereupon he fell into new commotions , and said , 
If that were true, he was well prepared to advise what was to be 
done : that he had much rather his daughter should be the duke's 
whore than his wife : in the former case, nobody could blame him 
for the resolution he had taken, for he was not obliged to keep a 
whore for the greatest prince alive; and the indignity to himself he 
would submit to the good pleasure of God. But if tiiere were any 
reason to suspect the other, he was ready to give a positive judg- 
ment, in which he hoped their lordships would concur with him , that 
the king should immediately cause the woman to be sent to the Tower 
and cast into a dungeon , under so strict a guard that no person living 
should be admitted to come to her; and then that an act of parSa- 
ment should be immediately passed for cuttihg off her heady to which he 
would not only give his consent, but would very willingly be the first 
man that should propose it. And whoever knew the man , will believe 
that he said all this very heartily.'* Lord Southampton , he proceeds 
to inform us, on the king's entering the room at the time, said , yeiy 
naturally, that the councellor was mad , and had proposed such extra- 
vagant things , that he was no more to be consulted with. This how- 
ever did not bring him to his senses ; for he repeated his strange pro- 
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log , there was ^§0 little conformity between Qarendon 
and his master, that the continuance of his ascendancy 
can only be attributed to the power of early habit over 

posal of <' tending her presently to the Tower 9 and the rest;" im* 
ploring the king to take this course, as the ot^%, expedient that 
conld free him from the eyila that this business would otherwise bring 
npon him* 

That any man of sane intellects should fall into such an extraya* 
gance of passion f is sufficiently wonderful ; that he should sit down 
in cool blood several years afterwards to rehite it , is still more so ; 
and perhaps we shall carry our candour to an excess , if we do not 
set down the whole of this scene to overacted hypocrisy. Charles II , 
we 'may be very sure, could see it in no other light. And here I must 
take notice, by the way, of the singular observation the worthy editor 
of Brunet has made : '* King Charles's conduct in this business was 
excellent throughout, that of Clarendon worthy an ancient Roman" 
We have indeed a Boman precedent for subduing the sentiments of 
nature , rather than permitting a daughter to incur disgrace through 
the passions of the great; but I think Virginiua would not quite have 
understood the feelings of Clarendon. Such virtue was more like 
what Montesquieu calls Theroisme de I'esclavage, and was just fit 
for the court of Gondar. But with all this violence that he records of 
himself, he suppresses great part of the truth : *^ The king (he says) 
afterwards spoke every day about it , and told the chancellor that he 
must behave himself wisely , for that the thing was remediless; and 
that his majesty knew that they were married , which would quickly 
appear to all men , who knew that nothing could be done upon it. 
In this time the chancellor had conferred with his daughter, without 
.any thiog of indulgence , and not only discovered that they were 
unquestionably manried, but by ni^ufm , and worm pr&sent at it, who 
wouid b4 ready to avow it; which pleased him not , though it diverted 
him from using some of that rigour which he intended. And he saw 
no other remedy could be applied , but that which he had proposed 
to the king, who thought of nothing like it." Life of Clarendon, 39. 
ec post. 

Every one would conclude from this , that a marriage had been 
sc4emnized, if not before their arrival in England, yet before the- 
chancellor had this conference with his daughter.lt appears, how- 
ever, from the duke of York's declaration in the books of the privy- 
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the most thoughtless tempers. But it rarely happens that 
kings do not ultimately shake off these fetters , and release 
themselves from the sort of subjection which they feel in 

coonci] , quoted by Ralph , p. jo, that he wa* contracted to Anne 
Hjde on the 14th of November, i65g , at Breda ; and af^er that time 
lived with her as hii mfe, though very lecretly;. he married her 
3d Sept. 16G0, according to the EnglJib ritual, lord Osaory giTing 
her airty. The first child itas born Oct. 31 , 1660. Now nhetbkr the 
contract were saGRcient to conititnte a Talid marriage, will depend 
on two thiDgi; first, npon the law exiallng at Breda; lecondly, npon 
the applicability of what ia commonly called the mie of the lexlod, 
to a marriage between aucb peraona according to the received noliom 
of English lawyers in that age. Bat, even admitting aU this, it U still 
manifest that Clarendon's expressioiis point to an actual celebration, 
and are consequently intended to mislead the reader. Certain it is, 
that at the time the contract seems to have been reckoned only an 
honorary obligation. James tells us himself ( Macpherson'a Extracts, 
p. 17 ) that he promised to many her; and " though when he asked 
the king for hi) leave , he refused and dissuaded him boat it , yet at 
last he opposed it no more , and the duke married her privately, and 
owned it some time after." His biographer, writing from bis own ma- 
nuscript, adds, "it may well be supposed that my lord chancellor 
did his part, but with great caution and circunupecbon, to soften 
the king in that matter which in every respect seemed so much for 
bis own advantage." Life of lames, 387. And Pepys inserts in bu 
Diary, Feb. a3, tfifii, '* Mr. H. told me how my lord chancellor bad 
lately got the duke of York and duchess, and her woman, my lord 
Ossory and a doctor, 10 make oath before most of the judges of the 
kingdom, concerning all the circumstances of their marriage. And, 
fine, it is confessed , that they were not fiilty married till about a 
nth or two before she was brought 10 bed ; but that they w^e 
itracted long before, and [were married] time enough for the 
Id to be legitimate. But I do not hear that it was put to the jndges 
determine that it was so or not." He had. said before that lord 
idwicb told him, 17th Oct. 16I10, "the king wanted him [the 
Le]to marry her, but be would iiot."I'bls seems at first sight 
ousisient with what James says himself. But at this time, though 
private marriage had really taken place , he had been persuaded 
a most infamous conspiracy of some profligate courtiers, that tbe 



CHAP. XI. — CHARLES 11. — 1660-73. 81 

acting always by the same advisers. Charles , acute him- 
self and cool-headed, could not fail to discover the pas- 
sions and prejudices of his minister, even if he had wanted 
the suggestions of others, who , without reasoning on such 
broad principles as Clarendon , were perhaps his superiors 
in judging of temporary business. He wished too , as is 
common , to depreciate a wisdom , and to suspect a virtue ^ 
which seemed to reproach his own vice and folly. Nor had 
Clarendon spared those remonstrances against the king's 
course of life ^ which are seldom borne without impa- 
tience or resentment. He was strongly suspected by the 
king as well as his courtiers, though , according to his own 
account, without any reasqp, of having promoted the 
marriage of miss Stewart with the duke of Richmond ' . 
But above all , he stood in the way of projects, which , 
though still probably unsettled , were floating in the 
king's mind. No one was more zealous to uphold the 
prerogative at a height where it must overtop and chill 
with its shadow the privileges of the people. No one was 
more vigilant to limit the functions of parliament , or 
more desirous to see them confiding and submissive. But 

lady was of a licentious character, and that Berkely, afterwards lord 
Falmouth, had enjoyed her favours. Life of Clarendon, 33. It must 
be presumed, that those men knew onl}' of a contract which they 
thought he could break.' Hamilton, in the Memoirs of Grammont, 
speaks of this transaction with his usual levity, though the parties 
showed themselves as destitute of spirit as of honour and humanity. 
Clarendon , we must believe ( and the most favourable hypothesis for 
him is to give up his veracity), would not permit his daughter to be 
made the victim of a few perjured debauchees, and of her husband^s 
fickleness or credulity. 

' Hamilton mentions this as the current rumour of the court ^ and 
Burnet has done the same. But Clarendon himself denies that he had 
^ any concern in it, or any acquaintance with the parties. He wrote in 
too humble a strain to the king on the subject. Lifeof Clar. p. 454. 

III. 1 6 
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there were landmarks which he could never be brought to 
transgress. He would prepare the road for absolute mo- 
narchy, but not introduce it 5 he would assist to batter 
down the walls , but not to march into the town. His no- 
tions of what the English constitution ought to be appear 
evidently to have been derived from the times of Elizabeth 
and James I , to which he frequently refers with appro- 
bation. In the history of that age , he found much that 
could not be reconciled to any liberal principles of govern- 
ment. But there were two things which he certainly did 
not find ; a revenue capable of meeting an extraordinary 
demand without parliamentary supply, and a standing 
army. Hence he took no pains , if he did not even , as is 
asserted by Burnet , discourage the proposal of others , to 
obtain such a fixed annual revenue for the king on the 
restoration , as would have rendered it very rarely neces- 
sary to have recourse to parliament ', and did not advise 
the keeping up any part of the army. That a few troops 
were retained , was owing to the duke of York. Nor did he 
go the length that was expected in procuring the repeal of 

' Burnet says that Southampton had come into a scheme of obtain- 
ing !i,ooo,oool. as the annual revenue , -which was prevented by Cla* 
rendon ,lest it should put the king out of need of parliaments. This 
the king found out , and hated him mortally for it. P. ai3. It is the 
fashion to discredit all Burnet says. But observe what we may read in 
Pepys : "Sir W. Coventry did tell me it as the wisest thing that was 
ever said to the king by any statesman of his time , and it was by my 
lord treasurer that is dead, whom , I find , he takes for a very great 
statesman , that when the king did show himself forward for passing 
the act of indemnity, he did advise the king that he would hold his 
hand in doing it , till he had got his power restored that had been di- 
minished by the late times, and his revenue settled in such a manner 
as he might depend upon himself without resting upon parliaments , 
and then pass it. But my lord chancellor, who thought he could 
have the command of parliaments for ever, because for the king's 
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all the laws that had been enacted in the long parliament. ^ 
These omissions sank deep in Charles's heart, espe- 
cially when he found that he had to deal with an un- 
manageable house of commons , and must fight the battle 
for arbitrary power -, which might have been achieved , 
he thought , without a struggle by his minister. There 
was still less hope of obtaining any concurrence from 
Clarendon in 'the king's designs as to religion. Though 
he does not once hint at it in his writings , there can be 
little doubt that he must have suspected his master's ia-« 
clinations towards the church of Rome. The duke of 
York considered this as the most likely cause of his re- 
missness in not sufficiently advancing the prerogative ^. 
He was always opposed to the various schemes of a ge- 
neral indulgence towards popery , not only from his 
strongly protestant principles , and his dislike of all to-^ 
leration , but from a prejudice against the body of the 
English catholics , whom he thought to arrogate more on 
the ground of merit than they could claim. That inte- . 
rest , so powerful at court , was decidedly hostile to the 

Mke they were awhile willing to grant all the king desired, did press 
for its being done : and so it was, and the king from that time able 
to do nothing with the parliament almost." March ao, 1669. Rari 
quippe boni ! Neither Southampton nor Coyentry make the figure in 
this extract we should wish to find ; yet who were their superiors for 
integrity and patriotism under Charles II ? 

' Macpherson's Extracts from Life of James, 17, 18. Compare 
Innea's Life of James, published by Clarke , i. 391. 893. In the for- 
mer work it is said that Clarendon , upon Venner's insurrection , 
advised that the guards should not be disbanded. But this seems to 
be a mistake in copying : for Clarendon read the duke of York- Pepys^ 
however, who heard all the gossip of the town, mentions the year 
after that the chancellor thought of raising an army, with the duke 
as general. Dec. 12, 166 f. 

» Ibid. 
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chancellor ^ for the duke of York , who strictly adhered 
to him , if he had not kept his change of religion wholly 
secret ^ does not at least seem to have hitherto formed 
any avowed connexion with the popish party. * 

This estrangement of the king's favour is sufficient to 
account for Clarendon's loss of power 5 but his entire 
ruin was rather accomplished by a strange coalition of 
enemies , which his virtues , or his errors arid infirmities , 
had brought into union. The cavaliers hated him on ac- 
count of the act of indemnity, and the presbyteriatnsh for 
that of uniformity. Yet the latter were not in general so 
eager in his prosecution as the others *. But he owed 
great part of the severity with which he was treated ta his 

' The earl of Bristol , yriih all his constitutional precipitancy , made 
a violent attack on Clarendon, by exhibiting articles of treason 
against him in the house of lords in i663; believing, no doubt, that 
the schemes of the intriguers were more mature , and the king dhmpc 
alienated than was really the case , and thus disgraced himself at eourt 
instead of his enemy. Pari. Hist. 276. Life of Clar. 209. Before this 
time Pepys had tieard t}xat the chancellor had lost the king s favour, 
and that Bristol , with Buckingham and two or three more , ruled 
him. May i5, i663. 

* A motion to refer the Heads of charge against Clarendon to a 
committee was lost by 194 to ia8, Seymour and Osborne telling the 
Noes, Birch and Clarges the Ayes. Commons* Journals, Nov. 6, 1667. 
These names show how parties ran, Seymour and Osborne being 
high-flying cavaliers^ and Birch a presbyterian. A motion that he be' 
impeached for treason on the first article was lost by 17a to io3, the 
two former tellers for the Ayes: Nov. 9. In the Harleian MS. 881, we 
have a copious account of the debates on this occasion , and a transcript 
in No. Ill 8. Sir Heneage Finch spoke much against the charge of 
treason ; Maynard seems to have done the same. A charge of secret 
correspondence with Cromwell was introduced merely ad invidiam , 
the prosecutors admitting that it was pardoned by the act of indem- 
nity, but wishing to make the chancellor plead that : Maynard and 
Hampden opposed it, and it was given up out of shame without a 
vote. Vaughan, afterwards, chief justice, argued, that counselling 
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own pride aiid ungovernable passionateness, by wbich he 
had rendered very eminent men in the house of commons 
implacable , and to the language he had used as to the 
dignity and privileges of the house itself ' . A sense of this 
eminent person's great talents , as well as general inte- 

the king to goyem by a standing army was treason at common law, 
and seems to dispute what Finch laid down most broadly, that there 
can be no such thing as a common law treason; relying on a passage 
ill Glanvil where *' seductio domini regis " is said to be. treason. May- 
nard ^ood up for the opposite doctrine. Waller and Yaughan argued , 
that the sale of Dpnkirk was treason, but the article passed without 
declaring it to be so ; nor would the word haye appeared probably 
in the impeachment , if a young lord Vaughan had not asserted that 
he could prove Clarendon to have betrayed the king's councils, on 
vvhich an article to that effect -vvas carried by 161 to 89. Garraway and 
Littleton were forward against the chancellor, but Coventry s^ems 
to have taken no great part. See Pepys*s Diary, Dec. 3d and 6th, 
i66y, Baxter alsp says, that the presbyterians were by no means 
strenuous against Clarendon, but rather the contrary, fearing that 
worse might come for the country as givipg him credit for having 
kept off military government. Baxter's Life, partiii^ 21. This is very^ 
highly to the honour of that party, whom he had so mucli oppressed , 
if not betrayed. '^ It was a notable providence of God, he says, that 
this man, -y^ho had beep the great instrument of state, and done 
almost all , and ha4 dealt so cruelly with the non-conformists , should 
thus by his own friends he cast out and banished , while those that he 
had persecuted were the most moderate in his cause , and many for 
him. And it was a great ease that befel the good people throughout 
the land by his dejection. For his way was to decoy men into con- 
spiracies, or to pretend plots, and upon the rumour of a plot the 
innocent people of many countries were laid in prison , so that no man 
knew when he was safe. Whereas, since then, though laws have been 
made more and more severe , yet a man knoweth a little better what 
he is to expect, when it is by a law that he is to be tried. " Sham 
plots there seem to have been, but it is not reasonable to charge 
Clarendon with inventing them. Balph, 12a. 

. ' In his wrath against the proviso inserted by sir George Downing , 
as above mentioned, in the bill of supply, Clarendon told him| as he 
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grity and conseientiousness on the one hand , and indig- 
nation at the' king's ingratitude , and the profligate coun- 
sels df those who supplanted him on the other, hare led 
most writers to overlook his faults in administration , and 
to treat all the articles of accusation against him as fri- 
volous or unsupported. It is doubtess impossible to justify 

confesses, that tbe king could never be well served while fellows 
of his condition were admitted to speak as much as they had a 
mind ; and that in the best times such presumptions had been punished 
with imprisonment by the lords of the council , without the king's 
taking notice of it, 33 1. The king was naturally displeased at thi^ 
insolent language towards one of his serviints , a man who had OUed 
$m eminent station , and dohe services , for a Suggestion intended to 
benefit the revenue. And it was a still more flagrant affront to the 
house of commons, of which Downing was a member, and where 
he had proposed this clause , and induced the house to adopt it. 

Cqventry told Pepys *^ many things about the chancellor's dis- 
missal, not fit to be spoken, .and yet not any unfaithfulness to the 
king , but instar omnium , that he was so great at the council-board , 
and in the administrsition of matters, there was no room for any 
body to propose any remedy for what was amiss , or to compass any 
thing, though never so good for the kingdom, unless approved of 
by the chancellor ; he managing all things with that greatness which 
now will be removed, that the king may have the benefit of others* 
advice. " Sept. 2, \66y. His own memoirs are full of proofs of this 
haughtiness and intemperance. He set himself against sir William 
Coventry, and speaks of a man as able and virtuous as himself, with 
marked aversion. See too Life of James , 898. Coventry, according to 
this writer, 43 1 9 was the chief actor in Clarendon's impeachment, 
but this seems to be a mistake, though he was certainly desirous of 
getting him out of place. 

The king, Clarendon tells us, 438, pretended that the anger of 
parliaitient was such , and their power too , as it was not in his power 
to save him. The fallen minister desired him not to fear the power of 
parliament , '^ which was more or less, or nothing, as he pleased to 
make it. " So preposterous as well as unconstitutional a way of talk- 
ing could not but aggravate his unpopularity with that great body he 
pretended to contemn. 
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the charge of high treason , on which he was impeached ^ 
but there are matters that never were or could be dis- 
proved , and our own knowledge enables us to add such 
grave accusations as must show Clarendon's unfitness for 
the government of a free country. * 

I . It is the fourth article of his impeachment , that 
he had *' advised and procured divers of his majesty's 
subjects to be imprisoned against law , in remote is- 
lands, garrisons, and other places, thereby to prevent 
them from the benefit of the law , and to produce 
precedents for the imprisoning any other of his ma- 
jesty's subjects in like manner. " This was undoubtedly 
true. There was some ground for apprehension on the 
part of thfe government from those bold spirits who 
had been accustomed to revolutions , and drew encou- 
ragement from the vices of the court , and the embar- 
rassments of the nation. Ludlow and Algernon Sidney, 
about the year i665, had projected an insurrection, the 
latter soliciting Louis XIV and the pensionary of Holland 
for aid *. Many officers of the old army, Wildman , 
Creed , and others , suspected , perhaps justly, of such 
conspiracies, had been illegally detained in prison for 
several years , and only recovered their liberty on Cla- 
rendon's dismissal ^. He had too much encouraged the 
hateful race of informers , though he admits that it had 
grown a trade by which men got money , and that many 
were committed on slight grounds^. Thus colonel Hutchin- 

' State Trials, vi, 3i8. Pari. Hist. 

* Ludlow, iii. i iH, 16S , et post. Clarendon's Life, 390. Burnet, aaH. 
OEuvres de Louis XIV, ii. ao4.^ 

^ Harris's Lives , v. a8. Biogr. Brit. art. Harrington. Life of James , 
396. Somers' Tracts, vii. 53o. 534. 

* See Rennet's Register, 787, Ralph , 78 et post, Harris's Liyes, 
V. i8a , for ihe proofs this. 
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3on died in the close confinement of a remote prison , far 
more probably on account of his share in the death of 
Charles I , from which the act of indemnity had dis- 
charged him , than any just pretext of treason ' . It was 
difficult to obtain a habeas corpus from some of the 
judges in this reign. But to elude that provision by re- 
moving men out of the kingdom , was such an o£Fence 
against the constitution, as may be thought enough to 
justify the impeachment of any minister. 

2, The first article , and certainly the most moment-r 
ous, asserts ^' That the earl of Clarendon hath designed 
a standing army to be raised , and to govern the king- 
dom thereby , and advised the king to dissolve this pre- 
sent parliament , to lay aside all thoughts of ^parliaments 
for the future , to govern by a military power , and to 
maintain the same by free quarter and contribution . "This 
was prodigiously exaggerated ; yet there was some found- 
ation for a part of it. In the disastrous summer of 1667, 
when the Dutch fleet had insulted our coasts , and burned 
our ships in the Medway, the exchequer being empty, it 
was proposed in council to call together immediately the 
parliament , which then stood prorogued to a day at tEe 
distance of some months. Clarendon , who feared the 
hostility of the house of commons towards himself , and 
had pressed the king to dissolve it , maintained that they 
could not legally be summoned before the day fixed ^ and , 
with a strange inconsistency, attaching more importance 
to the formalities of law than to its essence , advised 
that the counties where the troops were quartered 
should be called upon to send in provisions, and those 

' Mem. of Hutchinson , 3o3. It seems, howevA", that he was sus- 
pected of some concern with an intended rising in i663 , though 
nothing was proved against him. Miscellanea Anlica, 3 19. 



CHAP. XI. — CHARLES II. — 1660-73. . 89 

where there were no troops to contribute money , which 
should be abated out of the next taxes. And he admits 
that he might have used the expression of raising contri- 
butions 9 as in the late civil war. This unguarded and 
unwarrantable language , thrown out at the council-table 
where some of his enemies were sitting , soon reached 
the ears of the commons , and ^ mingled up with the 
usual misrepresentations of faction , was magnified into 
a charge of high treason. ' 

3. The eleventh article charged lord Clarendon with 
having advised and effected the sale of Dunkirk to the 
French king, being part of his majesty's dominions , for 
no greater value than the ammunition , artillery, and 
stores were worth. The latter part is generally asserted to 
be false. The sum received is deemed the utmost that 
Louis would have given , who thought he had made a 
hard bargain. But it is very difficult to reconcile what 
Clarendon asserts in his defence , and much more at 
length in his Life , !hat the business of Dunkink was en- 
tirely decided before he had any thing to do in it , by the 
advice of Albemarle and Sandwich , with the letters of 
d'Estrades, the negociator in this transanction on the< 
part of France. In these letters , written at the time to 
Loilis XIV, Clarendon cei^tainly appears not only as the 
person chiefly concerned , but as representing himself al- 
most the only one of the council favourable to the mea- 

' Life of CLarendon, 424- P^pys says, the parliament was called 
together ** against the duke of York's mind flady, who did rather 
advise the king to raise money as he pleased; and against the chancellor, 
who told the king that queen Elizaheth did do all her business in 1 588 
without calling a parhament, and so might he do for any thing he 
saw. " June i5, 1667. He probably got this from his friend sir W. 
Coventry. 
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sure , and having to overcome the decided repugnance of 
Southampton , Sandwich , and Albemarle ' . I cannot in- 
deed see any other explanation , than that he magnified 
the obstacles in the way of this treaty, in order to obtain 
better terms ^ a management not very unusual in diplo- 
matical dealing , but , in the degree at least to which he 
carried it , scarcely reconcileablc with the good faith we 
should expect from this minister. For the transaction 
itself, we can hardly deem it honourable or politic. The 
expense of keeping up Dunkirk , though not trifling , 

* R«Iph, 78, etc. The overture came from Clarendon, the French 
' having no expectation of it. The worst was that, just before, he 
had dwelt in a speech to parliament on the importance of Dunkirk. 
This was on May 19, 166a. It appears by Louis XIV's own account, 
which certainly does not tally with some other authorities , that 
Dunkirk had been so great an object with Cromwell , that it was the 
stipulated price of the English alliance. Louis , however, was vexed 
at this, and determined to recover it at any price : il est certain que 
je ne pouvoistrop donner pour racheter Dunkerque. He sent d'£strades 
accordingly to England in 1661, directing lilm to make this his great 
object. Charles told the ambassador, that Spain had made him great 
offers, but he would rather treat with France. Louis was delighted at 
this, and though the sum asked was considerable, 5,ooo,ooo livres, he 
would not break off, but finally concluded the treaty for 4)Ooo,ooo, 
payable in three years; nhy, saved 5oo,ooo without its being* found 
out by the English , for a banker having offered them prompt 
payment at this discount, they gladly accepted it; but this banker 
was a person employed by Louis himself, who had the money ready. 
He had the greatest anxiety about this affair, for the city of London 
deputed the lord-mayor to offer any sum so that Dunkirk naigbt not 
be alienated. OEuvres de Louis XIV, i. 167. If this be altogether 
correct, the king of France did not fancy he had made so bad a 
bargain; and, indeed, with his projects, if he had the money to 
spare, he could not think so. Compare the M^moires d*Estrades, and 
the supplement to the third volume of Clarendon State Papers. The 
historians are of no value , except as they copy from some of these 
original testimonies. 
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would have been willingly defrayed by parliament , and 
could not well be pleaded by a government which had 
just incumbered itself with the useless burthen of Tan- 
gier. That its possession was of no great direct value to 
England must be confessed , but it was another question 
whether it ought to have been surrendered into the hands 
of France. 

4. This close connexion with France is indeed a great 
reproach to Clarendon's policy , and was the spring of 
mischiefs to which he contributed , and which he ought 
to have foreseen. What were the motives of these strong 
professions of attachment to the interests of Louis XIV 
tvhich he makes in some of his letters , it is difficult to 
say , since he had undoubtedly an ancient prejudice 
against that nation and its government. I should incline 
to conjecture , that his knowledge of the king's unsound- 
ness in religion led him to keep at a distance from the 
court of Spain , as being far more zealous in its popery ^ 
and more connected with the Jesuit faction , than that 
of France ; and this possibly influenced him also with 
respect to the Portuguese match , wherein , though not 
the first adviser , he certainly took much interest ; an 
alliance as little judicious in the outset , as it proved 
eventually fortunate '. But the capital misdemeanor 
that he committed, in this relation with France was the 
clandestine solicitation of pecuniary aid for the king. 
He first taught a lavish prince to seek the wages of de- 
pendence in a foreign power, to elude the control of 
parliament by the help of French money *. The purpose 

' Life of Clar. 78. Life of James , 394. 

* See Supplement to third voliinie of ClareDdon State Papers , for 
!)bundant evidence of the close connexion between the courts of France 
and England. The former offered bribes to lord Clarendon so fre- 



92 THE CONSTITUTIONAL HISTORY OF ENGLAND. 

for which this aid was asked , the succour of Portugal , 
might be fair and laudable , but the precedent was most 
base, dangerous , and abominable. A king who had once 
tasted the sweets of dishonest and clandestine lucre would, 
in the words of the poet , be no more capable afterwards 
of abstaining from it, than a dog from his greasy oflTal. 
These are the errors of Clarendon's political life, 
which , besides hia* notorious concurrence in all measures 
of severity and restraint towards the non-conformists , 
diminish my respect from his memory, and exclude , in 
my judgment , his name from that list of great and wise 
ministers , where some are willing to place him near the 
head. If I may %eem to my readers less favourable to so 
eminent a person than cotnmon history might warrant , it 
is at least to be said that I have formed my decision from 
his own recorded sentiments, or from equally undis- 
putable sources of authority. The publication of his life , 
that is , of the history of his administration , has not con- 
tributed to his honour. We find in it little or nothing of 
that attachment to the constitution for which he had ac- 
quired credit , and some things which we must struggle 
hard to reconcile with his veracity, even if the suppres- 
sion of truth is not to be reckoned an impeachment of it 
in an historian '. But the manifest profligacy of those who 

quently and anceremoniously, that one is disposed to think he did 
not show so much indignation at the first overture as he ought 
to haye done. See pp. i. 4* i^* The aim of Louis was to effect the 
match with Catharine. Spain would have given a great portion with 
any protestant princess , in order to hreak it. Clarendon asked , on his 
master's account , for 5o,oool. , to avoid application to parliament , 
p. 4* T^c French offered a secret loan, or subsidy perhaps > of 
3,000,000 livres for the succour of Portugal This was accepted by 
Clarendon , p. 1 5 ; but I do not find any thing more about it. 

' As no one , who regards with attachment the present system of 
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contributed most to his ruin , and the measures which the 
court took soon afterwards , have rendered his adminis- 
tration comparatively honourable , and attached vene- 
ration to his memory. We are unwilling to believe that 

the English constitution , can look upon lord Clarendon as an excel- 
lent minister, or a friend to the soundest principles of civil and 
religious liberty, so no man whatever can avoid considering his 
incessant deviations from the great duties of «n historian as a moral' 
blemish in his character. He dares very frequently to say what is not 
ti*ue, and what he must have known to be otherwise; he does not 
dare to say what is true. And it is almost an aggravation of this 
reprbach , that he aimed to deceive posterity, and poisoned at the , 
fountain a stream from which another generation was to drink. No 
defence has ever been set up fdr the fidelity of Clarendon's history, 
nor can men , who have sifted the authentic materials , entertain much 
difference of judgment in this respect; though, as a monument of 
po't^erful ability and impressive eloquence, it will always be read 
with that delight which we receive from .many great historians , espe- 
cially the ancient , independent of any confidence in their veracity. 

One more instance, before we quit lord Clarendon for ever, may 
here be mentioned of his disregard for truth. The strange fale of a 
fruitless search after the restofation for the body of Charles I. is well 
known. Lords Southampton and Lindsey, he tells. us, who had assisted 
at their master's obsequies in St. George's chapel at Windsor , were 
so overcome with grief, that they could not recognize the place of 
interment y and after several vain attempts, the search was abandoned 
in despair. Hist, of Rebellion , vi. a 44* Whatever motive the noble 
historian may have had for this story, it is absolutely incredible that 
any such ineffectual search was ever made. Nothing could have been 
more easy than to have taken up the pavement of the choir. But 
this was unnecessary. Some at least of the workmen employed must 
have remembered the place of the vault. Nor did it depend on them ; 
for sir Thomas Herbert, who was present, had made at the time a 
note of .the spot , ** just opposite the eleventh stall on the king's 
side. " Herbert's Memoirs, 1^2. And we find from Pepys's Diary, 
Feb. a6, 1666, that *' he was shown, at Windsor, where the late 
king was buried, and king Henry Vill and my lady Seymour. "In 
which spot, as is well known , the royal body has twice been found, 
once in the reign of Anne, and again in 18 16. 
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there was any thing to censure in a minister , whom 
Buckingham persecuted , and against whom Arlington 
intrigued. * 

A distinguished characteristic of Clarendon had been 
his firmness , called indeed by most pride and obstinacy, 
which no circumstances, no perils, seemed Ukely to 
bend. But his spirit sunk all at once with his fortune* 
Clinging too long to office , and cheating himself against 
all probability with a hope of his master's kindness when 
he had lost his confidence , he abandoned that dignified 
philosophy which ennobles a voluntary retirement , that 
stern courage which innocence ought to inspire, and 
hearkening to the king's treacherous counsels , fled be- 
fore his enemies into a foreign country. Though the im- 
peachment , at least in the point of high treason , can- 
not be defended , it is impossible to deny, that the act of 
banishment , under the circumstances of his flight , was 
capable in the main of full justification. In an ordinary 
criminal suit, a process of outlawry goes against the ac« 

' The tenor of Clarendon'fi life and writings almost forbids any 
surmise of pecuniary corruption. Yet this is insinuated by Pepys, on 
the authority of Evelyn, April 37, apd May 16, 16^7. But tbe one was 
gossiping , though shrewd ; and the other feeble , though accompiished. 
Lord Dartmouth , who lived in the next age , and whose excessive ill 
nature makes him no good witness against any body, charges him 
with receiving bribes from the main instruments and promoters of 
the late troubles , and those who had plundered the royalists , which 
enabled him to build his great mansion in Piccadilly, asserting that it 
was full of pictures belonging to families who had been despoiled of 
them. <* And whoever had a mind to se^ what great families had 
been plundered during the civil war, might find some remains either 
at Clarendon-house or at Cournbury. " Note on Burnet, 88. 

The character of Clarendon as a ininister , is fairly and judicioofsly 
drawn by Macpherson, Hist, of England , 98 ; a work by no means so 
full of a tory spirit as has been supposed. 
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€used who flies from justice -, and his neglect to appear 
within a given time is equivalent , in cases of treason or 
felony, to a conviction of the offence ; can it he com- 
plained of, that a minister of state, who dares not con- 
front a parliamentary impeachment, should be visited 
viiih. an analogous penalty P But whatever injustice and 
violence may be found in this prosecution , it established 
for ever the right of impeachment , which the discredit 
into which the long parliament had fallen , exposed to 
some hazard ; the strong abettors of prerogative , such as 
Clarendon himself , being inclined to dispute this respon- 
sibility of the king's advisers to parliament. The com- 
mons had , in the preceding session , sent up an impeach- 
ment against lordMordaunt , upon charges of so little pub- 
lic moment, that they may be suspected of having 
chiefly had in view the assertion of this important privi- 
lege * . It was never called in question from this time \ 
and indeed they took care during the remainder of this 
reign , that it should not again be endangered by a pau- 
city of precedents. * 

' Pari. Hist. 347. 

* Tbe lords refused to oommit the earl of Clarendon on a .general 
impeachment of high treason, and in a conference with the lower 
house, denied the authority of the precedent in Strafford's case, 
which was pressed upon them. It is remarkable , that the managers of 
this conference for the commons vindicated the first proceedings of 
the long parliament, which shows a considerable change in their tone 
since 1661. They do not however seem to have urged, what is an 
apparent distinction between the two precedents, that the commit- 
ment of Strafford was on a verbal request of Pym in the name of the 
commons , without alleging any special matter of treason , and conse- 
quently irregular and illegal in the highest degree ; while the i6th 
article of Clarendon's impeachment charges him with betraying the 
"lying's counsels to his enemies; which, however untrue, evidently 
amounted to treason within the statute of Edward III; so that the 
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The period between the fall of Clarendon in 1667 ' ^^^ 
lh6 commencement oflordDanby's administration in 1673, 
is justly reckoned one of the most disgraceful in the an- 
nals of eur monarchy. This was the age of what is usually 
denominated the Cahal administration , from the five 
initial letters of sir Thomas ClifiFord , ^rst commissioner 
of the treasury, afterwards lord ClifiFord and high treasurer, 
the earl of Arlington , secretary of state , the duke of 
Buckingham , lord Ashley, chancellor of the exchequer, 
afterwards earl of Shaftesbury and lord chancellor, and 
lastly , the duke of Lauderdale. 

objection of the lords extended to committing any one for treason upon 
impeachment, without all the particularity requii-ed in an indict- 
ment. This showed a very commendable regard to the liberty of the 
subject ; and from this time we do not find thd vague and unintel- 
ligible accusations, whether of treason or misdemeanor, so usual in 
former proceedings of parliament. Pari. Hist. 387. A protest was 
signed by Buckingham^ Albemarle, Bristol, Arlington, and others of 
their party, including three bishops (Cozens, Croft, and another), 
agllinst the refusal of their house to commit Clarendon upon the ge- 
neral charge. A few, on the other hand , of whom Hollis is the only 
remarkable name, protested against the bill of banishment. 

*' The most fatal blow (says James) the king gave himself to his 
poWer 'and prerogative , was when he sought aid from the house of 
commons to destroy the earl of Clarendon : by that he put that house 
again in mind of their impeaching privilege, which had been wrested 
out of their hands by the restoration ; and when ministers found they 
were like to be left to the censure of the parliament, it made them 
have a greater attenti(m to court an interest there , than to^ pursue 
that of their princes, from whom they hoped not for so sure a sup- 
port.'* Life of James , SgS. 

The king , it is said , came rather slowly into the measure of im- 
peachment, but became afterwards^ so eager, as to give the attorney- 
general , Finch , positive orders to be active in it , observing him 
to be silent. Carte's Ormond, ii. 353. Buckingham had made the king 
great promises of what the commons would do in case he would sacri- 
fice Clarendon. 
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Though the counsels of these persons soon became ex- 
tremely pernicious and dishonourable, it must be ad- 
mitted, that the first measures after the banishment of 
Clarendon , both in domestic and foreign policy, were 
highly praiseworthy. Bridgeman , who succeeded the late 
chancellor in the custody of the great seal , with the 
assistance of chief baron Hale and bishop Wilkins , and 
at the instigation of Buckin^am , who , careless about 
every religion , was , from humanity or politic motives , 
friendly to the indulgence of all , laid the foundations of 
a treaty with the non-conformists , on the basis of a com- 
prehension for the presby terians , and a toleration for 
the rest * . They had nearly come , it is said , to terms of 
agreement , so that it was thought time to intimate their 
design in a speech from the throne. But the spirit of 1662 
was still too powerful in the commons; an^ the friends 
of Clarendon , whos6 administration this change of coun- 
sels seemed to reproach , taking a warm part against all 
indulgencie , a motion that the king be desired to send for 
such persons as he should think fit to make proposals to 
him in order to the uniting of his protestant subjects , 
was negatived by 176 to 70 *. They proceeded ^ by almost 

' Kennet, acjS. 3oo. Burnet. Baxter, 33. The design was to act on 
the principle of the declaration of 1660 , so that presby terian ordina- 
tions should pass sub modo. Tillotson and Stillingfleet were con- 
cerned in it. The king was at this time exasperated against the bishops 
for their support of Clarendon. Burnet, ibid. Pepys's Diary, a 1st 
Dec. 1667. And he had also deeper motives. 

* Pari. Hist, 4^1. Kalph, 170. Cartels Life of Orroond, ii. 862. Sir 
Thomas Littleton spoke in favour of the comprehension, as did Sey- 
mour and Waller; all of them enemies of Clarendon , and probably 
connected with the Buckingham faction : but the church party was 
much too strong for them. Pepys says the commons were furious 
against the project ; it was said , that whoever proposed new laws 
about religion must do it with a rope about his neck. Jan. 10, 1^68. 

III. 7 
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an equal majority, to continue the bill of 1664 9 ^^^ ^^P' 
pressing seditious conventicles^ which failed, however, 
for the present , in consequence of the sudden proro- 
gation. ' 

But whatever difference of opinion might at that time 
prevail with respect to this tolerant disposition of the new 
government , there was none as to their great measure in 
external policy, the triple alliance with Holland and 
Sweden. A considerable and pretty sudden change had 
taken place in the temper of the English people towards 
France. Though the discordance of national character ^ 
and the dislike that seems natural to neighbours, as well 
as , in some measure , the recollections of their ancient 
hostility, had at all times kept up a certain ill-will between 
the two , it is manifest that before the reign of Charles 11 
there was not that antipathy and inveterate enmity towards 
the French in general , which it has since be^n deemed 
an act of patriotism to profess. The national prejudices , 
from the accession of Elizabeth to the restoration , ran far 
more against Spain \ and it is not surprising that the ap- 
prehensions of that ambitious monarchy, which had been 
very just in the age of Philip II , should have lasted longer 
than its ability or inclination to molest us. But the rapid 
declension of Spain , after the peace of the Pyrenees , and 
the towering ambition of Louis XIV, master of a king- 
dom intrinsically so much more formidable than its rival, 
manifested that the balanccof power in Europe, and our 

This is the first instance of a triumph obtained by the church oyer the 
crown in the house of commons. Ralph observes upon it, *^ It is not 
tor nought that the words church and state are so often coupled 
together, and that the first has so insolently usurped the precedency 
of the last.*' 

' Id. 4«a. ^ 
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own immediate security , demanded a steady opposition 
to the aggrandizement of one monarchy , and a regard to 
the preservation of the other. These , indeed , were rather 
considerations for statesmen than for the people ; hut 
Louis was become unpopular both by his acquisition of 
Dunkirk at the expense , as it was thought , of our honour, 
and much more deservedly by his shuffling conduct in 
the Dutch war, and union in it with our adversaries. 
Nothing therefore gave greater satisfaction in England 
than the triple alliance , and consequent peace of Aix«-la- 
Chapelle, which saved the Spanish Netherlands from ab- 
solute conquest , though not without pretty important sa- 
crifices^ • 

Charles himself, meanwhile, by no means partook in 
this common jealousy of France. He had, from the time 
of his restoration , entered into close relations with that 
power , which a short period of hostility bad interrupted 
without leaving any resentment in bis mind. It is now 
known , that while his n^inister was negotiating at the 
Hague for the triple alliance , he had made overtures for 
9 clandestine treaty with Louis , thi'ough his sister the 
duchess of Orleans , the duke of Buckingham , and the 
French ambassador Rouvigny"; As the king of France 

'France retained Lille, Tonrnay, Douay, Charleroi, and other 
places by the treaty. The allies were surprised, and not pleased at the 
choice Spain made of yielding these towns in order to save Franche- 
Coint^. Temple's Letters, 97. In fact, they were not on good terms 
with that power; she had even a project, ont of spite to Holland, of 
giving up the Netherlands entirely to France, in exchange for Rous- 
sillon, but thought better of it on cooler reflection. 

* Dairy mple, ii. 5, et post. Temple was not treated very favour'- 
ably by most of the ministers on his return from concluding the 
triple alliance : Clifford said to a friend , *' Well , for all this noise , 
we must yet have another war with the Dutch before it be long." 
Temple's Letters , ia3. 
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was at first backward in meeting these advances, and the 
letters pablished in regard to theiA are very few , we do 
not find any precise object expressed beyond a close and 
intimate friendship. But a few words in a memorial of 
Rouvigny to Louis XIV seem to let us into the secret of 
the real purpose, " The duke of York , " he says , '' wishes 
much for this union ; the duke of Buckingham the same ; 
they use no art , but say that nothing else can re-establish 
the affairs of this court. * 

Charles 11 was not of a temperament to desire arbitrary 
power, either through haughtiness and conceit of his 
station , which be did not greatly display , or through the 
love of taking into his own hands the direction of public 
affairs, about which he was in general pretty indifferent. 
He did not wish , us he told lord Essex , to sit like a Turk- 
ish sultan , and sentence men to the bow-string , but 
could not bear that a set of fellows should inquire into his 
conduct*. His aim , in fact , was liberty rather than power ^ 
it was that immunity from control and censure , in which 
men of his character place a great part of their happiness. 
For some years he had cared probably very little about 
enhancing his prerogative, content with the loyalty, 
though not quite with the liberality of his parliament. 
And had he not been drawn against his better judgment 
into the war with Holland , this harmony might perhaps 
have been protracted a good deal longer* But the vast 
expenditure of that war , producing little or no decisive 
success , and coming unfortunately at a time when trade 
was not very thriving , and when rents had considerably 
fallen , exasperated all men against the prodigality of the 
court , to which they might justly ascribe part of their 

' Dalrymple, ii. la. 
* Buraet^ 
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burthens , and , with the usual mis-calculations , belieTcd 
that much more of them was due. Hence the bill appoint- 
ing commissioners of public account , so ungrateful to the 
king , whose personal reputation it was likely to affect , 
and whose favourite excesses it might tend to restrain. 

He was almost equally provoked by the license of his 
people's tongues. A court like that of Charles is the natu-^ 
^ral topic of the idle , as well as the censorious. An admi-^ 
nistration so ill conducted could not escape the remarks 
of a well-educated and intelligent city. There was one 
method of putting an end to these impertinent com-* 
ments , or of rendering them innoxious ; but it was the 
last which he would have adopted. Clarendon informs 
tts, that the king one day complaining of the freedom, as 
to political conversation, taken in coffee-houses, he re- 
commended either that all persons, should be forbidden 
by proclamation to resort to them , or that spies should 
be placed in then\ to give information against seditious 
speakers ' . The king , he says, liked both expedients, but 
thought it unfair to have recourse to the latter till the 
former had given fair warning , and directed him to pro- 
pose it to the council; but here sir William Coventry 
objecting, the king was induced to abandon the measure^ 
much to Clarendon's disappointment, though it probably 
saved him an additional article in his impeachment. The 
unconstitutional and arbitrary teiior of this great minis- 
ter's notions of government is strongly displayed in this 
little anecdote. Coventry was an enlightened , and , for 
tbatage, an upright man, whose enmity Clarendon brought 
on himself by a marked jealousy of bis abilities in council. 

Those who stood nearest to the king were not backward 

* Life of Clarendon, ^'iy* 



I03 TUE CONSTITUTIONAL HISTOftY OF ENGLAND. 
to imitate his discootent at the privileges of his people 
and their representatiTOS. The language of courtiers and 
court-ladies is always intolerable to honest men , espe- 
cially that of such courtiers as surrounded the throne of 
Charles 11. It is worst of all amidst public calamities , such 
as pressed very closely on one another in a part of his 
reign; the awful pestilence of i665, the still more ruin- 
ous fire of 1666 , the fleet burned by the Dutch in the 
Medway next summer. No one cottid reproach the king 
for outward inactivity or indifference during the great 
&re. But there were some , as Clarendon tells us , who 
presumed to assure him, " that this was the greatest 
blessing that God had ever conferred on him , his resto- 
ration only excepted ; for the walb and gates being now 
burned and thrown down of that rebellious city, which 
was always an enemy to the crown , bis majesty would 
never suffer them to repair and build them up again , to 
be a hit in his mouth and a bridle upon his neck -y bat 
would keep all open , that his troops might enter upon 
them whenever he thought it necessary for his service ; 
there being no other way to govern that rude multitude 
but by force ' . " This kind of discourse , he goes on to 
say , did not please the king. But here we may venture to 
doubt his testimony; or if the natural good temper of 
Charles prevented him from taking pleasure in such atro- 
cious congratulations , we may be sure that he was not 
sorry to think the city more in his power. 

It seems probable , that this loose and prt^gate way 

of speaking gave rise , in a great degree , to the auspicion 

■' "■ 'ihe city had been purposely burned by those who 

more enemies to religion and liberty dian to the 

'eofClaTendon,:i55. 
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court. The papists stood ready to bear the infamy of 
every unproved crime •, and a committee of the house of 
commons collected evidence enough for those who were 
already convinced that London had been burned by that 
obnoxious sect. Though the house did not proceed farther, 
there can be no doubt that the inquiry contributed to 
produce that inveterate distrust of the court , whose con- 
nexions with the popish faction were half known , half 
conjectured , which gave from this time an entirely new 
complexion to the parliament. Prejudiced as the commons 
were , they could hardly have imagined the catholics to 
have burned the city out of mere malevolence ; but must 
have attributed the crime to some far-spreading plan of 
subverting the established constitution. * 

The retention of the king's guards had excited some 
jealousy, though no complaints seem to have been made 
of it in parliament ; but the sudden levy of a considerable 
force in 1667, however founded upon a very plausible 
pretext from the circumstances of the war, lending credit 
to these dark surmises of the court's sinister designs , 
gave much greater alarm. The commons , summoned 

' State Trials, -vi. 807. One of the oddest things connected with 
this fire was, that some persons of the fanatic party had been hanged , ^ 
in April, for a conspiracy to surprise the Tower, tnurder the duke 
of Albemarle and others , and then declare |br an equal division of 
landfi, etc. In order to effect this, the city was to be iii*ed , and the 
guards secured in their quarters; and for this the 3d of September 
following was fixed upon as a lucky day. fhis is undoubtedly to be 
read in the London Gazette for April 3o, 1666; and it is equally 
certain that the city was in fiames on the 3d of September. But though 
the coincidence is curious, it would be very weak to think it more 
than co-incidence, for the same reason as applies to the suspicion 
which the catholics incurred; that the mere destruction of the city 
could not haye been the object of any party, and that nothing was 
attempted to manifest any further design. 
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together in July, instantly addressed the king to disband 
his army as soon a^ peace should be made. We learn 
from the duke of York's private memoirs , that some of 
those who were most respected for their ancient attach- 
ment to liberty deemed it in jeopardy at this crisis. The 
earls of Northumberland and Leicester , lord HoUis , 
Mr. Pierrepont , and others of the old parliamentary 
party, met to take measures together. The first of these 
told the duke of York , that the nation would not be sa- 
tisfied with the remoTal of the chancellor, unless the 
guards were disbanded , and several other grievances 
redressed. The duke bade him be cautious what he said, 
lest he should be obliged to inform the king ; but Nor- 
thumberland replied , that it was his intention to repeat 
the same to the king, which he did accordingly the next 
day. ' 

lliis change in public sentiment gave warning to 
Charles that he could not expect to reign with as little 
trouble as he had hitherto experienced^ and doubtless 
the recollection of his father's history did not contribute 
to cherish the love he sometimes pretended^ for parlia- 
ments. His brother, more reflecting and more impatient 
of restraint on royal authority, saw with still greater 
clearness than the king, that they could only keep the 
prerogative at its desired height by means of intimida- 
tion. A regular army was indispensable; but to keep up 
an army in spite of parliament , or to raise money for its 
support without parliament , were very difficult under- 
takings. It seemed necessary to call in a more powerful 
arm than their own •, and by establishing the closest union 
with the king of France, to obtain either military or pecu- 

' Macpherson's Extracts, 38. 49* Life of James, 4^6* 
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niary succours from him , as circumstances might demand. 
But there was another and not less imperious motive for 
a secret treaty. The king , as has been said , though little 
likely, from the tenor of his life , to feel very strong and 
lasting impressions of religion , had at times a desire to 
testify puhlicly his adherence to the Romish communion* 
The duke of York had come more gradually to change 
the faith in which he was educated. He describes it as 
the result of patient and anxious inquiry ; nor would it 
b^ possible , therefore , to fix *a precise date for his con- 
version, which seems to have been not fully accom- 
plished till after the Restoration ' . He however continued 
in conformity to the church of England , till , on disco- 
vering that the catholic religion exacted an outward com- 
munion , which he had fancied not indispensable , he 
became more uneasy at the restraint that policy imposed 
on him. This led to a conversation with the king, of 
whose private opinions and disposition to declare them 

' He tells us himielf that it began by his reading a book written 
by a learned bishop of the church of England to clear her from 
schism in leaving the Roman communion, which had a contrary 
effect on him, especially when, at the said bishop's desire, he read 
an answer to it. This made him inquisitive about the grounds and 
manner of the Reformation. ^T^er his.ratum, Heylin's History of the 
Reformation , and the preface to Hooker's Ecclesiastical Polity, tho- 
roughly convinced him that neither the church of England, nor 
Calvin , nor any of the reformers , had power to do what they did ; 
and he was confident, he said , that whosoever reads those two books 
with attention, and without prejudice would be of the same opinion. 
Life of James, i. 629. The duchess of York embraced the same 
creed as her husband, and, as he tells us, without knowledge of his 
sentiments, but one year before her death in 1670. She left a paper 
at her death containing the reasons fat her change. See it in Kennet , 
Sao. It is plain that she, as well as the duke , had been influenced by 
the Romanizing tendency of som^Anglican divines. 
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he was probably informed, and to a close union with 
Clifford and Arlington , from whom he had stood aloof 
on account of their animosity against Clarendon. The 
king and duke held a consultation with those two minis- 
ters, and with lord Arundel of Wardour, on the 2 5th of 
January, 1669 , to discuss the ways and methods fit to 
be taken for the advancement of the catholic religion in 
these kingdoms. The king spoke earnestly, and with tears 
in his eyes. After a long deliberation, it was agreed that 
there was no better way to accomplish this purpose than 
through France ; the house of Austria being in no con* 
dition to give any assistance. ' 

The famous secret treaty, which , though believed on 
pretty good evidence not long after the time, was first 
actually brojiight to light by Dalrymple about half a cen- 
tury since , began to be negotiated very soon after this 
consultation*. We find allusions to the king's projects in 
(me of his letters to the duchess of Orleans , dated a^d 

' MacphersoD, 5o. Life of Jame», 44 1* 

* De Witt was apprised of the intrigue between France and Eng* 
land as early as April , 1 669 , through a Swedish agent at Paris ^ 
Temple, 179. Temple himself, in the course of that year, became 
convinced that the king's yiews were not those of his people, and 
reflects severely on his conduct in a letter, December a4» i^^Qy p* ^06^ 
In September, 1670, on his sudden recall from the Hague, De Wkt 
told him his suspicions of a clandestine treaty ^ a4i* He was received 
on his seturn coldly by Arlington , and almost with rudeness by Clif- 
ford, 344- They knew he would never concur in the new projects. 
But in 1 68a', during one of the intervals when Charles was playing 
false with his brother Louis, the latter, in revenge^ let an abbe Primi «. 
in a history of the Dutch war, publish an account of the whole secret 
treaty, under the name of the count de St. Majolo. This book was 
immediately suppressed at the instance of the English ambassador , 
and Primi was sent for a short time to the Bastile. Bat a pamphlet » 
published in I^ondon just after the Bevolution , contfiins extracts front 
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March, 1669 \ lu another of June 6, the methods he was 
adopting to secure himself in this perilous juncture ap- 
pear. He was to fortify Plymouth., Hull , and Portsmouth, 
and to place them in trusty hands. The fleet was under 
the duke , as lord admiral ; the guards and their officers 
were thought in general well aflfected*; but his great 
reliance was on the most christian king. He stipulated 
for !20o,oooL annually, and for the aid of 6000 French 
troops^. In return for such important succour, Charles 
undertook to serve his ally's ambition and wounded pride 
against the United Provinces. These , when conquered 
by the French arms , with the co-operation of an English 
navy, were already shared by the royal conspirators. A 
part of Zealand fell to the lot of England , the remainder 
of the Seven Provinces to France , with an understand- 
ing that some compensation i^ould be made to the prince 
of Orange. In the event of any new rights to the Spanish 
monarchy accruing to the most christian king , as it is 
worded (that is , on the death of the king of Spain , a 
sickly child) , it was agreed that England §hould assist 
him with all her force by sea and land , but at his own 
expense ; and should obtain not only Ostend and Minorca , 
but , as far as the king of France could contribute to it , 
such parts of Spanish America as she should choose to 

it. Dalrymple , ii. 80. Somers' Tracts , viii^ i3. Uari. Misc. ii. 367. 
OEuvres d6 Loais XIV, vi. 47^- It is singular that Hume should have 
slighted so well authenticated a fact, even before Dalrymple's pub- 
lication of the treaty ; but I suppose he had never heard of Primi'ft 
book. 

' Dairymple, ii. »». 

^ Id. 93. Life of James, 443. 

' The tenor of the article leads me to conclude , that these troop» 
were to be landed in England at all events , in order to secure the 
public tranquillity without waiting for any disturbance. 



io8 THE CONSTITUTIONAL HISTORY OF ENGLAND. 

conquer '. So strange a scheme of partitioning that yast 
inheritance was never, I belike ve , suspected till the pub- 
lication of the treaty ^ though Bolingbroke had alluded 
to a previous treaty of partition between Louis and the 
emperor Leopold , the complete discovery of which has 
been but lately made.* 

Each conspirator iA this coalition against the protestant 
faith and liberties of Europe had splendid objects in view ; 
but those of Louis seemed by far th^ more probable and 
less liable to be defeated. The full completion of their 
scheme would have reunited a great kingdom to the ca- 
tholic religion , and turned a powerful neighbour into a 
dependent pensioner. But should this fail , and Louis was 

'P. 49. 

* Bolingbroke has a remarkable passage as to this in his Letters on 
History ( Letter VII ) : it may be also alluded to by others. The full 
details, however, as well as more authentic proofs, were reserved , 
as I believe , for the publication of OEuvres de Louis XIV, where 
they will be found in vol. ii. ^o'i. The proposal of Louis to the em- 
peror, in 1667, was , that France should have the Pays-Bas , Franche- 
Comt^, Milan , Naples, the ports of Tuscany, Navarre, and the Philip- 
pine Islands; Leopold taking all the rest. The obvious di^ft of this 
was , that France ishould put herself in possession of an enormous 
increase of power and territory, leaving Leopold to fight a.s he could 
for Spain and America , which were not likely to submit peaceably. 
The Austrian cabinet understood this, and proposed that they should 
exchange their shares. Finally, however, it was concluded on the 
king's terms, except that he was to take Sicily instead of Milan. One 
acticle of this treaty was , that Louis should keep what he bad con- 
quered in Flanders ; in other words, the terms of the treaty of Aix- 
larChapelle. The ratifications were exchanged agth Feb. (668. Lpuis 
represents himself as more induced by this prospect than by any 
fear of the triple alliance, of which he speaks slightingly, to conclude 
the peace of Aix-la-Chapelle. He thought that he should acquire a 
character for moderation which might be serviceable to. him,. '^ dans 
les grands accroissemens que ma fortune pourroit recevoir." Vol. ii. 
p. 369. 
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loo sagacious not to discern the chances of faibire , he 
had pledged to him the assistance of an ally in subjuga- 
ting the republic of Holland , which , according to all 
human calculation , could not withstand their united ef- 
forts ; nay, even in those ulterior projects which his rest- 
less and sanguine ambition had ever in view, and the 
success of which would have realized , not the chimera 
of a tiuiyersal monarchy , but a supremacy and dicta- 
torship over Europe. Charles , on the other hand , besides 
that he had no other return to make fov the necessary 
protection of France , was impelled by a personal hatred 
of the Dutch , and by the consciousness that their com- 
monwealth was the standing reproach of arbitrary power, 
to join readily in the plan for its subversion. But looking 
first to his own objects , and perhaps a little distrustful 
of his ally, he pressed that his profession of the Roman 
catholic religion should be the first measure in prosecution 
of the treaty ; and that he should immediately receive the 
stipulated 200,000!. , or at least a part of the money. 
Louis insisted that the declaration of war against Holland 
should precede. This difi'erence occasioned a considerable 
delay •, and it was chiefly with a view of bringing round 
her brother on this point , that the duchess of Orleans 
took her famous journey to Dover, in the spring of 1670. 
Yet notwithstanding her influence, which passed for ir- 
resistible , he persisted in adhering to the right reserved 
to him in the draft of the treaty of choosing his own time 
for the declaration of his religion ^ and it was concluded 
on this footing at Dover, by Clifford , Arundel, and Ar- 
lington , on the 22d of May, 1670 , during the visit of the 
duchess of Orleans. * 

• Dairy mple, 3i — $7. James gives a different account of this, and 
intimates that Henrietta , whose visit to Dover he had for this reason 
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A mutual distrust , however, retarded the further pro- 
gress of this scheme ; one party unwilling to commit him- 
self till he should receive money, the other too cautious 
to run the risk of throwing it away. There can be no 
question but that the king of France was right in urging 
the conquest of Holland as a preliminary of the more 
delicate business they were to manage in England ; and 
from Charles's subsequent behaviour, as well as hi& ge^ 
neral fickleness and love of ease , there seems reason to 
believe , that he would gladly have receded from an un- 
dertaking of which he must every day have more strongly 
perceived the difficulties. He confessed , in fact , to Louis's 

been much against, prevailed on the king to change his resolutioD, 
and to begin with the war. He ^gained over Arlington and Clifford. 
The duke told them, it would quite defeat the catholic design, be- 
cause the king must run in debt, and be at the mercy of his parlia- 
ment. They answered, that if the war succeeded, it was not much 
matter what people suspected. P. 4^0. This shows that they looked 
on force as necessary to compass the design , and that the noble re- 
sistance of the Dutch , under the prince of Orange , was that which 
frustrated the whole conspiracy. **The duke,*' it is again said, p. 453, 
'* was in bis own judgment against entering into this war before his 
majesty's power and authority in England had been better fixed and 
less precarious , as it would have been if the private treaty first agreed 
on had not been altered." The French court, however, was evidently 
right in thinking that till the conquest of Holland should be achieved, 
the declaration of the king's religion would only weaken him at home. 
It is gratifying, to find the heroic character of our glorious deliverer 
displaying itself among these foul conspiracies. The prince of Orange 
came over to England in 1670. He was then very young, and his 
Uncle, who was really attached to him, would have gladly asso- 
ciated him in the design; indeed it had been agreed that he was to 
possess part of the United Provinces in sovereignty. But Colbert 
Writes , that the king had found him so zealous a Dutchman and pro- 
testant, that he could not trust him with any part of the secret. He 
let him know, however, as we learn from Burnet, 383, that he had 
himself embraced the Romish faith. 
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ambassador, that he was almost the only man in his king- 
dom who liked a French alliance * . The change of reli- 
gion , on a nearer view, appeared dangerous for himself, 
and impracticable as a national measure. He had not 
dared to intrust any of his protestant ministers , even 
Buckingham , whose indifference in such points was no- 
torious, with this great secret; and to keep them the 
better in^ the dark , a mock negotiation was set on foot 
with France , and a pretended treaty actually signed , the 
exact counterpart of the other , except as to religion. 
Buckingham , Shaftesbury, and Lauderdale , were con- 
cerned in this simulated treaty, the negotiation for which 
did not commence till after the original convention had 
been signed at Dover. 

The court of France having yielded to Charles the 
point about which he had seemed so anxious , had soon 
the mortification to discover that he would take no steps 
to effect it. They now urged that immediate declaration 
of his religion which they had , with very wise reasons , 
not long before dissuaded. The king of England hung 
back , and tried so many excuses , that they had reason to 
suspect his sincerity; not that , in fact, he had played a 
feigned part from the beginning , but his zeal for popery 
having given way to the seductions of a voluptuous and 
indolent life , be had leisure , with the good sense he 
naturally possessed , to form a better estimate of his 
resources , and of the opposition he must encounter. 
Meanwhile the eagerness of his ministers had plunged the 

' Dalrymple, 6y, 

* P. 68. Life of James, 444* ^^ this work it is said that even the 
duchess of Orleans had no knowledge of the real treaty ; and that the 
other originated with Buckingham. But Dalrymple's authority seems' 
far better in this instance. 
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nation into war with Holland*, and Louis, having attained 
his principal end , ceased to trouhle the king on the sub- 
ject of religion. He received large sums from France 
during the Dutch war. ' 

This memorable transaction explains and justifies the 
strenuous opposition made in parliament to the king and 
duke of York , and may be reckoned the first act of a 
drama which ended in the revolution. It is true , that 
the precise terms of this treaty were not authentically 
known ^ but there can be no doubt , that those who , 
from this time , displayed an insuperable jealousy of one 
brother , and a determined enmity to the other , had 
proofs enough for moral conviction of their deep conspi- 
racy, with France against religion and liberty. This sus- 
picion is implied in all the conduct of that parliamentary 
opposition , and is the apology of much that seems vio- 
lence and faction , especially in the business of the po- 
pish plot , and the bill of exclusion. It is of importance 
also to observe , that James II was not misled and be- 
trayed by false or foolish counsellors, as some would 
suggest , in his endeavours to subvert the laws , but 
acted on a plan , long since concerted , and in which he 
had taken a principal share. 

It must be admitted , that neither in the treaty itself, 
nor in the few letters which have been published by 
Dalrymple , do we find any explicit declaration , either 
that the catholic religion was to be established as the na- 
tional church , or arbitrary power introduced in England. 
But there are not wanting strong presumptions of this 
design. The king speaks , in a letter to his sister , of 
finding means to put the proprietors of church lands out 

• P. 84 , etc. 
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of apprehension ' . He uses the expression , ^' retablir la 
religion cathdlique^" which, though not quite unequi- 
vocal , seems to convey more tKan a bare toleration or a 
personal profession by the sovereign *. He talks of a ne- 
gotiation with the court of Rome , to obta>n the permission 
of having mass in the vulgar tongue , arid communion in 
both kinds , as terms that would render his conversion 
agreeable to his subjects^. He tells the French ambassa- 
dor , that not only his conscience , but the confusion he 
saw every day increasing in his kingdom , to the diminu- 
tion of his authority , impelled him to declare himself a 
catholic j which , besides the spiritual advantage , he bcr 
lieved to be the only means of restoring the monarchy. 
These passages , as well as the precautions taken in ex- 
pectation of a vigorous resistance from a part of the na- 
tion , appear to intimate a formal re-establishment of the 
catholic church ; a measure connected , in the king's ap- 
prehension , if not strictly with arbitrary power, yet 
with a very material enhancement of his prerogative. 
For the profession of an obnoxious faith by the king , as 
an insulated person, would, instead of strengthening 
his authority, prove the greatest obstacle to it , as , in the 
next reign, turned out to be the case. Charles, however, 
and the duke of York deceived themselves into a confi- 
dence , that the transition could be eflfected with no ex- 
traordinary difficulty. The king knew the prevailing laxity 
of religious principles in many about his court, and 

' P, a3. 

> P. 5a. The reluctance to let the duke of Buckingham into the 
secret seems to proTe that more was meant than a toleration of the 
Roman catholic religion , towards which he had always heen disposed, 
and which was hardly a secret at court. 

3 P. r»«. 84. 
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thought he had reason to rely on others as seci^tly ca- 
tholic. Sunderland is mentioned as a young man of ta- 
lent , inclined to adopt that religion * , Even the earl of 
Orrery is spoken of a$ a catholic in his heart *. The duke, 
who conversed more among divines , was led to hope , from 
the strange language of the high-ehurch party, that they 
might readily be persuaded to make^ what seemed no long 
step , and come into easy terms of union ^. It was the 
constant policy of the Romish priests to extenuate the 
differences between the two churches , and to throw the 
main odium of the schism on the calvinistic sects. And 
many of the Anglicans, in their abhorrence of protestant 
non-conformists , played into the hands of the common 
enemy. 

The court , however , entertained great hopes from the 
depressed condition of the dissenters , whom it was in- 
tended to bribe with that toleration under a catholic re- 
giment , they could so little expect from the church of 
England. Hence the duke of York was always strenuous 
against schemes of comprehension , which would invi- 
gorate the protestant interest and promote conciliation. 
With the opposite view of rendering a union among pro- 
testants impracticable , the rigorou& episcopalians were 
encouraged underhand to prosecute the non-conformists^. 
The duke of York took pains to assure Owen , an eminent 
divine of the independent persuasion , that he looked on 

'P. 8i. 

" P. 33. 

' '' The generality of the phuroh of England men was not at that 
time very ayerse to the catholic religion : many that went under that 
name had their religion to choose , and went to church for company's 
sake." Life of James, p. 443* 

4 Life of James , ibid. 
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all persecution as an unchristian thing , and altogether 
£^aiii8t his conscience * . Yet the court promoted a renewal 
of the temporary act , passed in 1664, against conven- 
ticles , which was re-inforced hy the addition of an ex- 
traordinary proviso , That all clauses in the act should 
be construed most largely and beneficially for suppressing 
conventicles, and for the justification and encouragement 
^f all persons to be employed in the execution thereof *. 
Wilkins , the most honest of the bishops , opposed this 
act in the house of lords, notwithstanding the king's per- 
sonal request that he would be silent ^. Sheldon and 
others , who , like him , disgraced the church of England 
by their unprincipled policy or their passions , not only 
gave it their earnest support at the time , but did all in 
thdr power to enforce its execution ^. As the king's tem- 
per was naturally tolerant , his co-operation in this severe 

* Macpherson's Extracts , p. 5 1 . 

* 32 Gar. II. c. I. KenDet, p. 3o6. The zeal in the commons against 
popery tended to aggravate this persecution of the dissenters. They 
had been led hy some rascally clergyman to belieye the absurdity that 
there was a good understanding between the two partief. 

^ Bumet, p. 371. 

^Baxter, p. 74* ^6. Kennet, p. 3ii. See an infamous letter of 
Sheldon , written at this time , to the bishops of his province , urging 
them to persecute the non-conformists. Harris's Life of Charles II , 
p. 106. Proofs also are given by this author of the manner in which 
some, such as Lamplugh and Ward, the latter a very tyrannical 
bishop, though a good mathematician, responded to their primate's 
wishes. 

Sheldon found a panegyrist quite worthy of him in his chaplain 
Parker , afterwards bishop of Oxford. This notable person has left a 
Latin history of his own time, wherein he largely" commemorates the 
archbishop's zeal in molesting the dissenters, and praises him for 
defeating the scheme of comprehension. P. 9$. I observe, that the 
late excellent editor of Burnet has endeavoured to slide in a word for 
the primate (note on vol. i. p. 14^), on the authority of that history 
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measure would not easily be understood, without the 
explanation that a knowledge of his secret policy enables 
us to give. In no long course of time the persecution was 
relaxed, the imprisoned ministers set at liberty, some 
of the leading dissenters received pensions , aiid the 
king's declaration of a general indulgence held forth an 
asylum from the law under the banner of prerogative '. 
Though this is said to have proceeded from the advice of 
Shaftesbury , who had no concern in the original secret 
treaty with France , it was completely in the spirit of 
that compact , and must have been acceptable to the 
king. 

But the factious , fanatical , republican party ( such 
were the usual epithets of the court at the time , .such 
have ever since been applied by the advocates or apo- 
logists of the Stuarts ) had gradually led away by their 
delusions that parliament of cavaliers ; or , in other 
words , the glaring vices of the king , and the manifest- 
ation of designs against religion and liberty , had dis~ 
possessed them of a confiding loyalty , which , - though 
highly dangerous from its excess , had always been rather 
ardent than servile. The sessions had been short , and 
the intervals of repeated prorogations much longer than 

by biflhop Parker , and of Sheldon's Life in the Biographia Britannica. 
It is lamentable to rest on such proofs. I should certainly not have 
expected that in Magdalen college , of all places, the name of Parker 
would have been held in honour; and as to the Biographia, laudatory 
as it is of primates in general ( save Tillotson , whom it depreciates ) , 
I find, on reference, that its praise of Sheldon's virtues is grounded 
on the authority o^ his epitaph in Croydon church. It is said In the 
same note, on somebody's authority, that Sheldon was born and 
bred to be archbishop of Canterbury ; in which case , Tillotson , Her- 
ring, and Sutton must hay e been intended for something else. 

'Baxter, S7. 
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usual; a policy not well calculated for that age, where 
the growing discontents and suspicions of the people ac- 
quired strength hy the stoppage of the regular channel 
of complaint. Yet the house of commons , during this 
period , though unmanageahle on the one point of tolera- 
tion , had displayed no want of confidence in the king , 
nor any animosity towards his administration ; notwith- 
standing th€ flagrant ahuses in the expenditure , which the 
parliamentary commission of public accounts had brought 
to light , ajEid the. outrageous assault on sir John Coven- 
try ; a. crime notoriously perpetrated by persons employed 
by the court , and probabl^by the king's direct order. • 

The war with Holland , at the beginning of 1672, so 
repugnant to English interests , so unwarranted by any 
provocation, so infamously piratical in its commence- 
ment , so ominous of further schemes still more dark and 
dangerous, finally opened the ey€S of all men of inte- 
grity. It was accompanied by the shutting up of the 
exchequer, an avowed bankruptcy at tho moment of be- 
ginning an expensive war ^, and by the declaration of 

' This is ^ asserted hy Barnet, and seems to be acknowledged by the 
duke of York. The court endeavoured to mitigate the effect of the 
bill brought into the commons, in consequence of Coventry's injury, 
and so far sQcceeded , that, instead of a partial measure of protection 
for ihe mesabers of the house of commons, as originally designed, 
which seemed, I suppose, to carry too marked a reference to the par- 
ticular transaction , it was turned into a general act , making it a 
capital felony to wound "with intention to maim or disfigure. But 
the ];iame of the Coventry act has always clung to this statute. Pari.. 
Hist. 461. 

^ The king promised the bankers interest ^at six per cent., instead 
of the money due to them from the exchequer; but this was never 
paid till the latter part of William's reign. It may be considered as 
the beginning of our national debt. It seems to have been intended to 
follow the shutting up of the exchequer with a still more unwarrant- 
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indulgence , or suspension of all petial laws in religion -, 
an assertion of pret*ogative which seemed without limit. 
These exorbitances were the more scandalow , that they 
happened during a very long prorogation. Hence the 
cohrt so lost the confidence of the house of commons , 
that with all the lavish corruption of l&e following pe- 
riod , it could never regain a secure majority on any im- 
portant question. The superiority of what was called the 
country party is referred to the session of February i6j3 , 
in which they compelled the king to reteall Ws proclam- 
ation suspending the penal laws^ an.d raised a barrier 
against the encroachments of "popefry in the test act. 

The king's declaration of indulgence had bee*i pro- 
jected by Shaftesbury , in order to conciliate or lull to 
sleejp the protestant dissenters. It redounded in its imme- 
diate effect chiefly to their benelit -, the batholics already 
enjoying a connivance at the private exercise of their 
religion , and the declaration expressly rc^iii^ing them 
public places of worship. The plan was most Ikudable in 
itself, could we separs^te the motives which prompted it, 
and the means by which it was pretended to be made ef- 
fectual. But in the declaration the king says , "we think 
ourselves obliged to make use of that supreme power in 
ecclesiastical matters which is not only inherent in us , 
but hath been declared and recognized to be so by several 
statutes and acts of parliament. " '' We do ," he says, not 
long afterwards , " declare our will and pleasure to be , 

able stretch of power, by granting aii injunction to the creditors, 
who were suing the bankers at law. ^ According to North (Examen, 
p. 38, 47. ) lord-keeper Bridgman resigned the great seat, rather than 
comply with this; and Shaftesbury himself, who succeeded him, did 
not venture, if I understand the' passage rightly, to grant an absolute 
injunction. The promise of interest for their money seems to kav« 
been g^iyen instead of this more illegal and violent remedy. 
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that the execution of all and all manner of penal laws in 
matters ecclesiastical , a^inst whatsoever sort of non- 
conformists or recusants , be immediately suspended , and 
they are hereby suspended. " He mentions also his inten- 
tion to license a certain number of places for the rdii*- 
gious worship of non-conforming protestants. * 

It was generally understood to be an ancient preroga* 
tite of the crown to dispense with penal statutes in fiivour 
of particular persons, and under certain restrictions. It 
was undeniable , that the king might , by what is called 
a noli prosequi, stop any criminal prosecution com- 
menced in his courts , though not an action for the re- 
covery of a pecuniary penalty , which , by many sta- 
tutes , was given to the common informer. He might of 
course set at liberty, by means of a pardon , any person 
imprisoned , whether upon conviction or by a magistrate's 
warrant. Thus the operation of penal statutes in religion 
might , in a great measure , be rendered inefifectual , by 
an exercise of undisputed prerogatives^ and thus, in 
(act , the catholics had been enabled , since the acces- 
sion of the house of Stuart , to withstand the cru^ing se- 
verity of the laws. But a pretension , in explicit terms , 
to suspend a body of statutes, a command to magistrates 
not to put them in execution , arrogated a sort of absolute 
power, which no benefits of the indulgence itself, had 
they even been less insidiously offered , could induce a 
lover of constitutional privileges to endure *. Notwith- 
standing the affected distinction of temporal and eccle- 
siastical matters , it was evident that the king's supre- 

' Pari Hist. 5i5. Keanet, 3i3. 

"* Bridgman^ the lord -keeper, resigned the great seal, according to 
Burnet , because he would not put it to the declaration of indulgence, 
and was succeeded by Shaftesbury. 
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macy was as much capable of being bounded by the 
legislature in one as in the other , and that every law in 
the statute-book might be repealed by a similar proclam- 
ation. The house of commons voted, that the king's 
prerogative , in matters ecclesiastical , does not extend to 
repeal acts of parliament , and addressed the king to re- 
call his declaration. Whether from a desire to protect the 
non-conformists in a toleration even illegally obtained , 
or from the influence of fiuckingham among some of the 
leaders of opposition , it appears from the debates ^ that 
many of those , who had been in general most active 
against thig court, resisted this vote, which. was carried 
by . i68 to 1 16. The king ^ in his answer to this address ^ 
lamented that the house should question his ecclesi^->- 
tical power, which had never been done before. This 
brought on a fresh rebuke , and ^ in a second address ^ 
they positively deny the king's right to suspend any law. 
'' The legislative power, " they say , ** has always been 
acknowledged to reside in the king and two houses of 
parliament. " The king ^ in a speech t6 the hous^ of 
lords , complained much of the opposition made by the 
commons , and found a majority of the former disposed 
to support him , though both houses concurred in an 
address against the growth of popery; At length , aglsiinst 
the advice of the bolder part of his council , but cer- 
tainly with a just sense of what he most valued , his ease 
of mind , Charles gave way to the public voice , and 
withdrew his declaration. * 

' Pari. Hist. 5 17. The presbyferian party do not appear to have 
supported the delaration , at least Birch spoke against it : Waller, 
Seymour, Sir Robert Howard in its favour. Baxter says, the non- 
conformists were divided in opinion as to the propriety of availing 
themselves of the declaration; p- 99. Birch told Pepys, some years 
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There was indeed a line of policy indicated at this 
time , which though intolerable to the bigotry and pas- 
sion of the house , would best have foiled the schemes 
of the ministry 5 a legislative repeal of all the penal sta- 
tutes both against the catholic and the protestant dis- 
senter, as far as regarded the exercice of their -religion. 
It must be evident to any impartial man ^ that the. un- 
relenting harshness of parliament , from whom no abate- 
ment, even in the sanguinary laws against the priests of 
the Romish church , had been obtained , had naturally 
and almost irresistibly driven the members of that per- 
suasion into the camp of prerogative , and even furnished 
a pretext for that continual intrigue and conspiracy , 
which was carried on in the court of Charles 11 , as it had 
• been in that of his father. A genuine toleration would 
have put an end to much of this ; but in the circum- 
stances of that age , it could not have been safely granted 
without an exclusion from those public trusts , which 
were to be conferred by a sovereign , in whom no trust 
could be reposed. 

The act of supremacy, in the first year of Elizabeth , 
had imposed on all , accepting temporal as well as ec- 

before ," that he feared some would try for the toleration of papists , 
bnt the sober party would rather he without it than have it on those 
terms. Pepys's Diary, Jan. 3i, i668. Pari. Hist. 546, 56 1. Father 
Orleans says, that Ormond, Arlington, and some more, advised the 
lung to comply; the duke and the rest of the council urging him to 
adhere, and Shaftesbury , who had been the first mover of the pro- 
ject , pledging himself for its success ; there being a party for the 
^g among the commons , and a force on foot enough to daunt the 
other side. It was suspected that the women interposed, and pre- 
vailed on the king to withdraw his declaration. Upon this, Shaftesbury 
turned short round, provoked at the king's want of steadiness, and 
especially at his giving up the point about issuing writs in the recess 
of parliament. 
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t;lesiastical offices ^ an oath denying the spiritual juris- 
diction of the pope. But though the refusal of this oath , 
when tendered , incurred yarious penalties , yet it does 
not appear that any were attached to its neglect , or that 
the oath was a previous qualification for the enjoyment 
of office , as it was made by a subsequent act of the same 
reign for sitting in the house of commons. It was found 
also by experience , that persons attached to the Roman 
doctrine sometimes made use of strained constructions to 
reconcile the oath of supremacy to their faith« Nor could 
that test be oflBered to peers , who were excepted by a 
special provision. For these several reasons , a more ef- 
fectual security against popish counsellors , at least in 
notorious power , was created by the famous test act of 
1673 , which renders the reception of the sacrament ac- 
cording to the rites of the church of England , and a de* 
claration renouncing the doctrine of transubstantiation , 
preliminary conditions, without which no temporal office 
of trust can be enjoyed '. In this fundamental article of 
faith , no compromise or equivocation would be ad- 
mitted by any member of the church of Rome. And 
as the obligation extended to the highest ranks , this 
reached the end for which it was immediately designed , 
compelling , not only the lord - treasurer Cliflford , the 
boldest and most dangerous of that party ^ to retire from 
public business , but the duke of York himself , whose 
desertion of the protestant church was hitherto not ab- 
solutely undisguised, to quit the post of lord admiral. * 

' !i5 Car. a. c. 9. Burnet, p. 490* 

* The test act began in a resolution, February a8, 1673, that all 
who refuse to take the oaths and receive the sacrament, according^ to 
the rites of the church of England , shall be incapable of all pafaiir 
employments. Pari. Hist. 556. The cdurt party endeavoured to op- 
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It is evident that a test might have been framed to exclude 
the Roman catholic as efFectually as the present , without 
bearing like this on the protestant non-conformist. But , 
though the preamble of the bill , and tiie whole history 
of the transaction , show that the main object was a safe*- 
guard against popery, it is probable that a majority of 
both houses liked it the better for this secondary effect 
of shutting out the f)resbyterians still more than had 
been done by previous statutes of tiiis reign. Tl^re took 
place , however, a remarkable coalition between the two 
parlies , and many who had always acted as high-church 
men and cavaliers, sensible at last of the policy of their 
common adversaries , renounced a good deal of the in- 
tolerance and bigotry that had characterized the present 
parliament. The dissenters , with much prudence or 
laudable disinterestedness , gave their support to the test 
act. In return , a bill was brought in , and , after some 
debate , passed to the lords , rq»ealing , in a considerable 
degree , the persecuting law against their worship ' . The 
upper house, perhaps insidiously, returned it with 
amendments more favourable to the dissenters , and in- 

pose the declaration against transabstantiation , bat of course in vain. 
Id. 56f . 59a. 

The king had pressed his brother to receive the sacrament, in 
order to avoid suspicion , which he absolutely refused ; and this led ^ 
he says , to the test. Life of James, p. 43s. But this religion was long 
fnretty well known, though he did not cease to conform till 1679, 

' Pari. Hist. 526—585. These debates are copied from those pub- 
lished by Anchitel Grey, a member of the commons for thirty years ( 
but his notes, though collectively most valuable, are sometimes so 
brief and ill expressed , that it is hardly possible to make out their 
meaning. The court and church party , or rather some of them ^ 
seem to have much opposed this bill for the relief of protestant dis« 
senters. 
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sisted upon tbem ^ after a conference ' . A; sudden proro- 
gation very soon put an end to this bill , 'which was as 
unacceptable to the court as it was to- the zealots of the 
church of England. It had been intended to follow it up 
by anothef , excluding all who should not conform to 
the established church from . serving - in the house of 
commons. * 

V It may appear remarkable that , as if content with these 
provisions, the victorious country party did not re- 
monstrate against the , shutting up of the exchequer, nor 
even wage any direct war against the king's advisers. 
They voted , on the contrary, a large supply, which , as 
they did not choose explicitly to, recognize the Dutch 
war, was expressed to be granted for the kings extraor* 
dinary occasions^. This moderation, which ought at 
least to rescue them from, the charges of faction and vio- 
lence , has been censured by some as servile and corrupt , 
and would really incur censure , if they had not attained 

' Commons' Joamals, 98 and ap March, 1673. Lord's Journals, 
34 and 39 March. The lords were so slow about this bill , that the 
lower house , knowing an adjournment to be in contemplation , sent 
a message to quicken them, according to a practice not unusual in 
this reign. Perhaps, on an attentive consideration of the report on 
the conference (March 39), it may appear, that the lords' amend- 
ments had a tendency to let in popish , rather than to favour protes> 
tant dissenters. Parker says , that this act of indulgence was defeated 
by his great hero, archbishop Sheldon, who proposed, that the non- 
conformists should acknowledge the war against Charles I to be 
unlawful. Hist, sui temporis,p. 34 (2o3 of the translation). 

' It was proposed , as an instruction to the committee on the test 
acty that a clause should be introduced, rendering non-conformists 
incapable of sitting in the house of commons. This was lost by i63 to 
107; but it was resolved , that a distinct bill should be brought in for 
that purpose. 10 March , 1673. 
^ Rennet, p. 3 18. 
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th^ great object of breaking the court measures by other 
means. But the test act, and their steady protestation 
against the suspending prerogative', crushed the pro- 
jects and dispersed the members of the cabaL The 
king had no longer any minister on whom he could rely, 
and , with his indolent temper, seems from this time , if 
not to have abandoned all hope oC declaring his change 
of religion, yet to have seen both that and his other fa- 
vourite projects postponed without much reluctance. 
From a real predilection, from the prospect of gain , and 
partly, no doubt, from some distant views of arbitrary 
power and a catholic establishment, he persevered a long 
time in clinging secretly to the interests of France •, but 
his active co-operation in the schemes of 1669 was at an 
end. In the next session of October, 1673 , the commons 
drove Buckingham from the king^s councils 5 they inti- 
midated Arlington into a change of policy ^ and though 
they did not succeed in removing the duke of Lauderdale , 
compelled him to confine himself chiefly to the affairs of 
Scotland. ' 

^ Commons' Journals, so Jan. 1674- Pari. Hist. 608. 6a5. 64£^- 
Burnet. 
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CHAPTER XII. 

\ 

Earl of Danby's AdministratioB. — Opposition in tke Gommona. — 
Freqmeutly corrupt. — Character of Lord Danby. — Connexion of 
the popular Party with France. — Its Motives on both Sides. — 
Doubt as to their Acceptance of Money. — Secret Treaties of the 
King with France. — Fall of Danby. — His Impeachment. — 
Questions arising on it. — His Commitment to the Tower. — Pardon 
pleaded in Bar. — Votes, of Bishops. — Abatement of Impeachments 
hy PiasolutioB. ->— Popish Plot. — Coleman's Letters. — Godfrey's 
Death* — Injustice of Judges on the Trials. — Parliament dissolved. 

— Exclusion of Duke of York proposed. — Schemes of Shaftesbury 
and Monmouth. — Unsteadiness of the King. — Expedients to avoid 
the Exclusion. — Names of Whig and Tory. — New Conncfl 
formed by Sir William Temple. — Long P)rorogatioa of Parliament. 

— Petitions and Addresses. — Violence of the Commons. — Oxford 
. Parliament. — Impeachment of Commoners for Treason constitu- 
tional. — Fitzharris impeached. — Proceedings against Shaftesbury 
and College. — Triumph of the Court. — Forfeiture of Charter of 
London — and of other Placea. — Projects of Lord Russell and 
Sidney. — Their Trials. — High Tory Principles of the Clergy. 

— Passive Obedience. — Some contend for absolute Power. — Filmer. 

— Sir George l^ackenzie. — Decree of University of Oxford. — 
Connexion with Louis broken off. — King's Death. 

1 HE period of lord Danby's administration, from 1674 
to 1678 , was full of chicanery and dissimulation on the 
king's side , of increasing suspiciousness on that of the 
commons. Forced by the voice of parliament, and the 
bad success of his arms , into peace with Holland , Charles 
struggled hard against a co-operation with her in the 
great confederacy of Spain and the empire to resist the 
incroachments of France on the Netherlands. Such was 
in that age the strength of the barrier fortresses , and so 
heroic the resistance of the prince of Orange , that 
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notwithstanding the extreme weakness of Spain, there 
was no moment in that war, when the sincere and stre- 
nuous intervention of England would not have compelled 
Louis XIV to accept the terms of the treaty of Aix4a- 
Chapelle. It was the treacherous attachment of Charles II 
to French interest that hrought the long congress of Mi- 
meguen to an unfortunate termination; and hy sur- 
rendering so many towns of Flanders as kid the re&t 
(^en to future aggression , gave rise to the tedious struggles 

of two more wars. ' 

« 

In the hehayiour of the house of commons during this 
period, previously at least to the session of 1678 , there 
seems nothing which can incur much reprehension from 
those who reflect on the king's character and intentions , 
unless it be rather that they granted supplies too largely, 
and did not sufficiently provide against the perils of the 
time. But the house of lords contained unfortunately an 
invincible majority for the court , ready to frustrate any 
legislative security for public liberty. Thus the habeas 
corpus act, first sent up to that house in 1674 9 was lost 
there in several successive sessions. The commons , 
therefore , testified their sense of public grievances , and 
kept alive an alarm in the nation by resolutions and ad- 
dresses , which a phlegmatic reader is sometimes too apt 
to consider as factious or unnecessary. If they seem to 
have dwelt more , in some of these , on the dangers of 
religion , and less on those of liberty, than we may think 
reasonable , it is to be remembered , that the fear of po- 
pery has always been the surest string to touch for efiect 
on the people ; and that the general clamour against that 
religion was all covertly directed against the duke of 

' Tempk^t Memoirs. 
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York , the most dangerous enemy of every part of our 
constitution. The real vice of this parliament was not in- 
temperance, but corruption. Clifford, and still more 
Danby, were masters in an art practised by ministers 
from the time of James I, and which indeed can never 
be unknown , where there exists a court and a popular 
.assembly, that of turning to their "use the weapons of mer- 
cenary eloquence by office , or blunting their edge by 
bribery * . Some who had been once prominent in oppo- 
sition , as sir Robert Howard and sir Richard Temple , 
became placemen ; some , like Garraway and sir Thomas 
Lee, while they continued to lead the country party, 
took money from the court for softening particular votes*, 
many, as seems to have been the case with Reresby, were 

VBurnet says, that Danby bribed the less important members, 
instead of the leaders , which did not answer so well. But he seems to 
have been liberal to all. The parliament has gained the name of the 
pensioned. In that of 1679, sir Stephen Fox was called upon to 
produce an account of the monies paid to many of their predeces- 
sors. Those who belonged to the new parliament endeavoured, to 
defend themselves , and giye reasons for their pensions ; but I obserye 
no one says he did not always vote with the court. Pari. Hist. 1137. 
North admits that great clamour was excited by this discovery, and 
well it might. See also Dalrymple, ii. 92. 

* Burnet charges these two leaders of opposition with being bribed 
by the court to draw the house into granting an enormous supply, as 
the consideration of passing the test act ; and see Pepys, Oct. 6 , ^666. 
Sir Robert Howard and sir Richard Temple were said to have gone 
over to the court, in 1670, through similar inducements. Ralph. 
Roger North (Examen, p. 4S6) gives an account of the manner in 
which men were bought off from the opposition, though it was 
sometimes advisable to let them nominally continue in it ; and. men-, 
tions Lee, Garraway, and Mer^s, all very active patriots, if we trust 
to the parliamentary debates. But, after all, neither Bnrnet not Roger 
North are wholly to be relied on as to particular instances, though 
the general fact of an extensive corruption be indisputable. 
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won by promises ^ and the pretended friendship of men 
in. power '. On two great classes of questions , France and 
popery, the commons broke away from all management , 
nor was Danby unwilling to let his master see their indo^ 
cility on these subj ects. But , in general , till the year 1 67 8 , 
fay dint of the means before mentioned , and partly no 
doubt through the honest conviction of many, that the 
king was not likely to employ any minister more favour- 
able to the protestant religion and liberties of Europe, he 
kept his ground without any insuperable opposition from 
parliament.^ 

The earl of Danby had virtues , as an English minister, 
which serve to extenuate some great errors , and an entire 
want of scrupulousness in his conduct. Zealous against the 
church of Rome and the aggrandizement of France , he 

' This cunning, self-interested tnan, who had been introduced 
to the house by lord Russell and lord Cavendish, and wns connected 
with the country party, tells us that Danby sent for him in Feb. 
1677, and assured him that the jealousies of th^t party were wholly 
without foundation; that to his certain knowledge the king meant 
no other than to preserve the religion and government by law 
established; that if the government was in any danger, it was from 
those who pretended such a mighty zeal for it. On finding him 
well disposed , Danby took his proselyte to the king , who assured 
him of his regard for the constitution , and was right loyally believed. 
Reresby's Memoirs, p. 36. What a picture of a minister and his 
knave-dupe ! 

* " There were two things,'* says bishop Parker, ** which, like 
Circe's cup ^bewitched men, and turned them into brutes; viz. pope- 
ry and French interest. If men otherwise sober heard them once, 
it was sufficient to make them run mad. But when those things 
were laid aside , their behaviour to his majesty was with a becora* 
ing modesty. " P. a 44* Whenever the, court seemed to fall in with 
the national interests on the two points pf France and popery, many 
of the country party voted with them , though more numerous than 
iheir own. Temple , p. 458. See too Reresby, p. a5, et alibi. 

in. 9 
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counteracted , while he stomed to yield td ^ the prepos- 
sessions of his master. If the policy of England before the 
peace of Nimeguen was mischievbas and disgrsiceful ^ it 
would evidently have heen far more so , had the king and 
duke of York been abetted by this minister in their fatal 
predilection for France. We owe to Danby's influencls , it 
must ever be remembered , the marriage of princess 
Mary to the prince of Orange , the seed of the revolution 
and the act of settlement — a courageous and disinterested 
counsel , which ought not to have ptoved the source of 
his greatest misfortunes ' . But we cannot pretend to say 
that he was altogether as sound a friend to the constitu- 
tion of his country, as to her national dignity and interests. 
I do not mean that he wished to render the king absolute. 
But a minister harassed and attacked iff parliament is 
tempted to desire the means of crushing his opponents , 
or at least of augmenting his owil sway. The mischievous 
bill that passed the house of lords in 16^5 , imposing as a 
test to be taken by both houses of parliament , as well as 
all holding beneficed offices, a declaration , that resist- 
ance to persons commissioned by the king was in all 
cases unlawful , and that they would never attempt any 

' The king, according to James himself, readily consented to the 
marriage of the princess, when it was first suggested » io i6y^ ; the 
difficulty was with her father. He gave at last a reluctant conireut, 
and the offer was made by lords Arlington and Ossdty to the pHnce 
of Orange, who receiyed it coolly. life of James ^ 5oi. When he 
came over to England in Oct. 1677, with the intention of effecting 
the match , the king and duke wished to defer it till the eonclufton 
of the treaty then in negotiation at Nimeguen ; biit **• the obstinaey 
of the prince, with the assistance of the treasurer, who from that 
time entered into the measures and interests of the prince, pH^yailed 
upon the flexibility of the king to let the marriage be fir«:t agreed and 
concluded. " P. 5o8, 
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alteration in the government in church or state , was pro-» 
moted by Danby, though it might possibly originate with 
others ' . It was apparently meant as a bone of contention 
among the country party, in which presbyterians and old 
parliamentarians were associated with discontented ca- 
valiers. Besides the mischief of weakening this party, 
which indeed the minister could not fairly be expected 
to feel , nothing could have been devised more unconsti- 
tutional , or more advantageous to the court's projects 6f 
arbitrary power. 

It is certainly possible that a minister , who , aware of 

' Kenaet, p. 3-3i. North's Examen^ p. 61. Bomet. This test 
was coyertlj meaDt against the Ronnish party, as well as more openly ■ 
against the dissenters. Life of James , p. 499* Danhy set himself up as 
the patron of the church party and old cavaliers against the two 
opposing r^ligions^ tnisting that they were the stronger in the honse 
of commons. But the times were so changed 4 that the sirne men had 
no longer the same principles , and the house would listen to no mea- 
sures against non-conformists. He propitiated, however, the Lambeth 
Moloch aiid his suffragan imps , hy renewing the persecution under 
the existing laws, which had been relaxed by the cabal ministry. 
Baxter, i56. 171. E.ennet, 33i. Neal, 698. Somers' Tracts, vii. 336. 

Meanwhile, schemes of comprehension were sometimes ori foot, 
and the pr^ate affected to be desirous of bringing about a untoa ; 
but Morley and Sheldon frustrated them all. Baxter, i56. Kennet, 
3^6. Parker, ^S. The bishops, however, were not uniformly into- 
lerant. Croft, bishop of Hereford, publi^ed, about 1675^ a tract 
that made some noise, entitled the Naked Truth, for the purpose of 
moderating differences. It is not written with extraordinary ability, 
but is very candid afid trell designed, though conceding so much 
as to scandalize hii brethren. Somers' Tracts, vii. 168. Biogr. Brit. art. 
Cropt, where the book is extravagantly over-praised. Croft was one 
of the few bishops, who, being then very old^ advised his clergy 
to read James U's declaration of indulgence in 1687 ; thinking, I 
suppose , though in those circumstances erroneously, that toleration 
was so good a thing, it was better to have it irregularly than not 
at all. 
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the dangerous intentions of his sovereign or his colleagues, 
remains in the cahinet to thwart and countermine them , 
may serve the public more efifectually than by retiring 
from office •, but he will scarcely succeed in avoiding 
some material sacrifices of integrity, and still less of re- 
putation. Danby, the ostensible adviser of Charles H, 
took on himself the just odium of that hollow and suspi- 
cious policy which appeared to the world. We know , in- 
deed , that he was concerned , against his own judgment, 
in the king's secret receipt of money from France , the 
price of neutrality, both in 1676 and in 1678 , the latter 
to his own ruin ". Could the opposition, though not so 
well apprized of these transactions as we are , be censured 
for giving little credit to his assurances of zeal against 
that power , which , though sincere in him , were so little 
in unison with the disposition of the court? Had they no 
cause to dread that the great army suddenly raised in 
1677, on pretence of being employed against France, 
might be turned to some worse purposes more congenial 
to the king's temper ? * 

' Charles received 5oo,ooo crowns for the long prorogation of 
parliament, from Nov. 1675 to Feb. 1677. In the beginning of the 
year 1676, the two kings bound themselves by a formal treaty, to 
which Danby and Lauderdale , but not Coventry or Williamson , were 
privy, not to enter on any treaties but by mutual consent, and 
Charles promised , in consideration of a pension , to prorogue or 
dissolve parliament , if they should attempt to force such treaties 
upon him. Dahymple, p. 99- Danby tried to break this off, M 
did not hesitate to press the French cabinet for the money; and 
100,0001. was paid. The prince of Orange came afterwards through 
Rou'vigny to a knowledge of this secret treaty. P. 117. 

* ThU army consisted of between twenty and thirty thousand men, 
as fine troops as could be seen (Life of James, p. 5iO : an alarming 
sight to those who denied the lawfulness of any standing army. It is 
impossible to doubt from Barillon's correspondence m Dalrymple, 
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This inyincible distrust of the court is the best apology 
for that which has given rise to so much censure , the se- 
cret connexions formed by the leaders of opposition with 
Louis XIV5 through his ambassadors Barillon and Rouvi- 
gny , about the spring of 1678 ' . They well knew that the 
king's designs against their liberties had been planned in 
concert with France, and could hardly be rendered 

that the king and duke looked to this force as the means of consolida- 
ting the royal authority. This was suspected at home, and very jusily : 
*' Many well meaning men, " says Reresby, ** began to fear the army 
now raised was rather intended to awe our own kingdom than to 
war against France, as had at first been suggested. '' P. 6a. And he, 
in a former passage, p- ^7, positively attributes the opposition to 
the French war, in 1678, to " a jealousy that the king indeed in- 
tended to raise an army , but never designed to go on with the war ; 
and to say the trutli, some of the king's own party were not very sure 
of the contrary. " 

' Dalrymple, p. 139. The immediate cause of those intrigues was 
the indignation of Louis at the princess Mary's marriage. That event , 
which , as we know from James himself, was very suddenly brought 
about, took the king of France by surprise. Charles apologized for it 
to Barillon, by saying, ** I am the only one of my party, except my 
brother. " (P. iiS.) This, in fapt, was the secret of his apparent 
relincpiishment of French interests at different times in the latter years 
of his reign; he found it hard to kick constantly against the pricks, 
and could employ no minister who went cordially along with his pre- 
dilections. He seems too at times, as well as the duke of York, to 
have been seriously provoked at the unceasing encroachments of 
France, which exposed him to so much vexation at home. 

The connexion with lords Russell and Holiis began in March 1678, 
though some of the opposition had been making advances to Barillon 
in the preceding November, p. lag. i3i. See also '* Copies and 
Extracts of some Letters written to and from the Earl of Danby , " 
published in 17 16; whence it appears that Montagu suspected the 
intrigues of Barillon, and the mission of Rouvigny , lady Russell's first 
cousin, for the same purpose, as early as Jan. 1678, and informed 
Danby of it, pp. 5o. 53. Sg. 
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effectual without her aid in money , if not in arms ' . If 
they could draw over this dangerous ally from his side , 
and convince the king of France that it was not his in- 
terest to crash their power , they would at least frustrate 
the suspected conspiracy, and secure the disbanding of 
the army , though at a great sacrifice of the continental 
policy which they had long maintained , and which was 
truly important to our honour and safety. Yet there must 
be degrees in the scale of public utility ^ and if the li-* 
berties of the people were really endangered by domestic 
treachery , it was ridiculous to think of saving Tournay 
and Valenciennes at the expense of all that was dearest 
at hpm^. This is plainly the secret of that unaccountable, 
as it then seemed , and factious opposition , in the year 
1678 , which cannot be denied to have served the ends of 
France , and thwarted the endeavours of lord Danby and 
sir William Temple , to urge on the uncertain and half- 
reluct0,nt temper of the kiiig into a decided course of po-* 

' Court in, the French ambassador who preceded BariHon, had 
hfeD engaged through great part of the year 1677 in a treaty with 
Charles for the prorogation or dissofaition of parliament. After a long 
chaffering, the sum was fixed at 1,000,000 livres, m coiMideration 
of which the king of England pledged himself to prorogue parliament 
from December to April, 1678. It was in consequence of the subsidy 
being stopped by Louis , in resentment of the princess Mary's marriage^ 
that parliament, which had been already prorogued till April, was 
suddenly assembled in February. Dalrymple, p. iir. It appears that 
Courtin had employed French money to bribe members of the com- 
mons in 1677, with the knowledge of Gharies; assigning as a reason, 
that Spain and the emperor were distributing money on the other side. 
In the course of this negotiation , he assured Charles that the king of 
France was always ready to employ alt his forces for the confirmation 
and augmentation of the royal authority in England , so that he should 
always be master of his subjects , and not depend upon them. 
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Uey ' . Louis , in fact , h^d no desire to seis the king of 
England absolute over his pepple , unless it could be don^ 
sp much hy his own help as to render hiqaself the real 
mas^r of both. Jn the estimate of king^ , or of such king^ 
as ]Louis XIY, all lii^itaUons of sovereignty, all co-ordi- 
nate authority of estates and parliaments, are not only 
4erpgatory to the royal dignity, but injurious to the statQ 
itself, of which they dis^rj^ct the councils, and enervate 
the fprcfB. Great arinies , proippt obedience , unlimited 
power over the patipqal resource^ , secrecy in counjcil , 
rapidity in execution, belong to an ei^ergetic and eq- 

* See what Temple says of this, p. 460 : the king raised ao,ooo men 
in the spring of 1678, and seemed ready to go into the war; but all 
was spoiled by a vote on Clarges's motion , that no money should b<J 
grantad till satisfaction diould be made as to religion. This irritated 
the kipg 9Q niMch, that he d^t^rmined to take the money whi^cli 
France offered him ; and he afterwards almost compelled the Dutoh to 
sign the treaty; so much against the prince of Orange's inclinations, 
that he has often been charged , though unjustly , with having fought 
Ae battle of St. Denis after he knew that the peace was concluded, 
Q9ii})y also, in bis viodicatipn (published in 1679, and again in 1710; 
see State Trials, ii. 634 )f lays the blame of discouraging the king 
from embarking in the war on this vote of the commons. And the 
author of the Life of James II says very Jruly , that the house ** were 
in reality more jealous of the king's power than of the power of 
Frai^ce; for notwithatanding all their former warm addresses for 
hindering the growth of the power of France, when the king had no 
army, now that l^e had one , they passed a vote to have it immediately 
disbanded; and the factious party, which was then prevalent among 
theip , made it their only busip^^s to be rid of the duk« , to pull down 
the ministers, and to weaken the crown. " P. 5i9. 

In -defence of the commons i\. is to be urged, that if they had any 
strong suspicion of the king's private intrigues with France for some 
years past, as in all likelihood they had, common prudence would 
teach them to distrust his pretended desire for war with her ; and it is 
in fiEict most probable , that bi^ real object was to be i^aster of a con- 
siderable army. 
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lightened despotism : we should greatly err in supposing 
that Louis XIV was led to concur in projects of subverting 
our constitution , from any jealousy of its contributing to 
our prosperity. He saw , on the contrary, in the perpe- 
tual jarring of kings and parliaments , a source of feeble- 
ness and vacillation in foreign affairs, and a field for in- 
trigue and corruption . It was certainly far from his design 
to see a republic , either in name or effect, estahli^ed 
in England ; but a unanimous loyalty , a spontaneous 
submission to the court , was as little consonant to his 
interests ; and especially if accompanied with a willing re- 
turn of the majority to the catholic religion, would have 
put an end to his influence over the king , and still more 
certainly over the duke of York '. He had long been seo- 
sible of the advantage to be reaped from a malcontent 
party in England. In the first years after the'restoration, 
he kept up a connexion with the disappointed common- 
wealth's men , while their courage was yet fresh and un- 
subdued; and in the war of i665 was very nearly exci- 
ting insurrections both in England and Ireland*. These 
schemes of course were suspended as he grew into closer 
friendship with Charles , and saw a surer method of pre- 
serving an ascendancy over the kingdom. But as soon as 
the princess Mary's marriage, contrary to the king of 

' The memorial ofBlaiicnrd to the prince of Oraage, quoted by 
Dalrymple, p. loi , cootains these noHs : " Le roi anroit iti bien 
f4ch£ qa'il eul¥t£ absolu dans sea £lats; I'nne de net plus conatlilites 
!S depuis son r^tabhssement ayant iti de le diviBer d'arec son 
"\t, et de se aern'r tant&l de I'un, tAntAt de Tautre, toujonrs 
il, pour parvenir a ses fins. " 

h, p. 1 16. OTuvrea de Louis XIV, il. 104, and v. 67 , wherf 
SI curious and characteristic letter of the king 10 d'Estrades 
1 661 , when he had been provoked by some high langnage 
n had held about the Hghi of the flag. 
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England's promise , and to the plain intent of all their 
clandestine negotiations, displayed his faithless and un- 
certain character to the French cabinet, they deter- 
mined to make the patriotism, the passion, and the 
corruption of the house of commons , minister to their 
resentment and ambition. 

The views of lord HoUis and lord Russel in this clan- 
destine intercourse with the French ambassador were 
sincerely patriotic and honourable : to detach France 
from the king*, to crush the duke of York and popish fac- 
tion ] to procure the disbanding of the army , the disso- 
lution of a corrupted parliament , the dismissal of a bad 
minister'. They would, indeed, have displayed more 
prudence in leaving these dark and dangerous paths of 
intrigue to the court which was practised in them. They 

' The letters of Barilloo in Dalrymple, p. i34' i36. 140, are suffi- 
cient proofs of this. He imputes to Danby in one place, p. 142, the 
design of making the king absolute , and says : *' M. le due d'York se 
croit perdu pour sa religion, si I'occasion presente ne lui sert k sou- 
mettre TAngleterre; c'est une entreprise fort hardie, et dont le succ^s 
est fort 4loutenx. " Of Charles himself he says : '^ Le roi d'Angleterre 
balance encore a se porter h I'extr^mite ; son humeur r^pugne fort au 
dessein de changer le gouvemement. II est n^anmoins eutraine par 
M. le due d'York et par le grand-tresorier ; mais dans le fond il aime- 
roit mieux que M paix le mit en ^tat de demeurer en repos , et r^abfir 
ses affaires, c'est-a-dire , un bon revenu ; et je crois qu'il ne se soucie 
pas beaucoup d'etre plus absolu qu*il est. Le due et le tr^sorier con- 
noissent bien a qui ils ont affaire , et craignent d'etre abandonn^s pai 
le roi d'Angleterre aux premiers obstacles considerables qu'ils trouve- 
ront au dessein de relever Pautorite royale en Angleterre. " On this 
passage it may be observed, that there is reason to believe there was 
no co-operation , but rather a great national distrust at this time be- 
tween the duke of York and lord Danby. But Barillon had no doubt 
taken care to infuse into the minds of the opposition those suspicions 
of that minister's designs. 
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were eoucerling measures with ihe natural enemy of 
their country , religion , honour , and liberty ^ whose 
obvious policy was to keep the kingdom disunited , that 
it might be powerless^ who had been long abetting the 
worst designs of our own court , and who could never 
be expected to act against popery and despotism , but 
for the temporary ends of his ambition. Yet , in the very 
critical circnmstancea of thai: period , it was impossible 
to pursue any course with security ^ and the dangers of 
excessive circumspection and idihereuiGe to general rules 
miiy often be as formidable as those of temerity. The 
connexion of the popular party with France may very 
probably hare frustrated the sinister in^ntions of the 
king and duke , by compelling the reduction of the army, 
though at the price of a great saicrifice of European por 
licy '. Such may be , with unprejudiced men , a sufficient 
apology for the conduct of lord Russell and lord HoUis , 
the most public-spirited and high-minded characters of 
their age, in this extrordinary and unnatural alliance. It 
would have be^n unworthy of their virtue to have gone 
into so desperate an intrigue with no better aim than that 
of ruining lord Danby ; and of this I think we may f\illy 
acquit them. The nobleness of Russell's disposition beams 
forth in all that Barillon has written of their conferences. 
Yet , notwithstanding the plausible grounds of his con- 
duct, we can hardly avoid wishing that he had abstained 
from so dangerous an intercourse , which led him to im- 
pair , in the eyes of posterity , by something more like 

' Barillon appears to haye favoured the oppositioD rather than the 
duke of York , who urged the keeping up of the army. This was aiso 
the great ohject of the king , who very reluctantly disbanded it in Jan. 
1679. Dalrymple, 207, etc. 
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faction than can be ascribed to any ofher part of his par- 
liamentary life , the consistency and ingei^uQu^n^ss of his 
character. * 

J hare purposely mentioned lord Russell apd lor4 
HoUis apart from others who were mingled in the same 
intrigues of the Fri^ch ambfissador , both because they 
were among the Brst with whoin he tampered ^ and 
beeanse they are houourably distinguished by (heir 
abstinence from all pecuniary remuneration , which Holr 
li& refused , and which Bftrillon did not presume to offer 
to Russell, It appears^ however , from this minister's ac^ 
counts of the money he bad expended in this secret service 
of the French crown , that , at 4 later time , namely aboi|t 
the end of 1680, many of the leading members of oppo' 
sition , sir Thomas Littleton , Mr. Garraway, Mr. Hamp-* 
den, Mr. Powle, Mr. Sacheyerell^ Mr. Foley, receive4 
sums of 5oo or 3oo guineas , as testimonies of th» king 
of France's munificence and favour. Among others , Al* 
gernon Sidney , who , though not in par^n^ent , iiras very 
active out of it , is more than once mentioned. Chiefly 
because the name of Algernon Sidfiey had been associated 
with the most stern and elevated virtue , this statement 
was received with great reluctance , aud many have ven- 
tured to call the truth of these pecuniary gratifications 
in question. This is certainly a bold surmise; though 
BariUon is known to haye been a man of luxurious an4 
expensive habits , and his demands for more n^ouey on 
account of the Ekiglish court , which continually pccur 
in his correspondence with Louis , may le4d to a §uspi-r 
cion thait he would be in some measure a gainer by it. 
This, however, might possibly be the case without acr 

' This delicate subject is treated with great candour as well as judg- 
ment by lord John Russell, in his Life of Wiiliam Lord Russell. 
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counteracted , while he seemed to yield td ^ the prepos- 
sessions of his master. If the pblit^y of England before the 
peace of Nimeguen was mischievbns and disgraceful , it 
would evidently have been far tnorel so , had the king and 
duke of York been abetted by this minister in their fatal 
predilection for Prance. We owe to Danby's influence , it 
must ever be remembered, the marriage of princess 
Mary to the prince of Orange , the seed of the revolution 
and the act of settlement — ^ a courageous and disinterested 
counsel , which ought not to have ptov^d the source of 
his greatest misfortunes ' . But we cannot pretend to say 
that he was altogether as sound a friend to the constitu- 
tion of his country, as to her natioiial dignity and interests. 
I do not mean that he wished to render the king absolute^ 
But a minister harassed and attacked in^ parliament is 
tempted to desire the means of crushing his opponents , 
or at least of augmenting his own sway. The mischievous 
bill that passed the house of lords in 16^5 , imposing as a 
test to be taken by both houses of parliament , as well as 
all holding beneficed offices, a declaration , that resist- 
ance to persons commissioned by the king was in all 
cases unlawful , aiid that they would never attempt any 

' The king, according to James himself, readily consented to the 
marriage of the princess ^ when it was first suggested, in i(f>^5; the 
difficulty was with her father. He gave at last a reluctant cbiisent, 
and the offer was made by lords Artington and Ossaty to the ph'nce 
of Orange, who received it' coolly. life of James, 5oi. When he 
came over to England in Oct. 1677,. with the intention of effecting 
the match , the king and duke wished to defer it till the ^oncludon 
of the treaty then in negotiation at Nimeguen ; biit **• the bbstinacy 
of the prince, with the assistance of the treasurer, who from that 
time entered into the measures and interests of the prince, piH^vailed 
upon the flexibility of the king to let the marriage he first agreed and 
concluded. " P. 5o8. 
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alteration in the goyernment in church or state , was pro-^ 
moted by Danby, though it might possibly originate with 
others ' . It was apparently meant as a bone of contention 
among the country party, in which presbyterians and old 
parliamentarians were associated with discontented ca- 
Taliers. Besides the mischief of weakening this party, 
whi<ih indeed the minister could not fairly be expected 
to feel , nothing could have been devised more unconsti* 
tutional , or more advantageous to the court's projects of 
arbitrary power. 

It is certainly possible that a minister, who, aware of 

' Kenaet, p. ^Sa. North's ExameD, p. 6i. Burnet. This t€flt 
was coTertly meant against the Romish party, as well as more openly ■ 
against the dissenters. Life of James, p. 499* Danby set himself up as 
the patron of the church party and old cayaliers against the two 
opposing religi(Mis, trusting that they were &e stronger in the house 
of commons. But the times were so changed « that the sime men bad 
no longer the same principles , and the house would listen to no mea- 
sures against non-conformists. He propitiated, however, the Lambeth 
Moloch and his suffragan imps , by renewing the persecution under 
tlie existing laws, which had been relaxed by the cabal mtnistry. 
Baxter, i56. 172. Kennet, 33i. Neal, 698. Somers' Tracts, yii. 336. 

Meanwhile, schemes of comprehension were sometimes oil foot, 
and the prelate affected to be desirous of bringing about a uni oa ; 
but Morley and Sheldon frustrated them all. Baxter, i56. Kennet, 
326. Parker, i5. The bishops, however, were not uniformly into- 
lerant. Croft, bishop of Hereford, published, about 167$, a tract 
that made some noise , entitled the Naked Truth , for the purpose of 
moderating differences. It is not written with extraordinary ability, 
but is very candid and well designed, though conceding so much 
as to scandalize hi^ brethren. Somers' Tracts, vii. a68. Biogr. Brit. art. 
Cropt, wnere the book is extravagantly over-praised. Croft was one 
of the few bishops, who, being then very old^ advised his clergy 
to read James II's declaration of indulgence in 1687 ; thinking, I 
suppose , though in those circumstances erroneously, that toleration 
was so good a thing, it was better to have it irregularly than not 
at all. 
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counteracted , while he seemed to yield ta ^ the prepos- 
sessions of his master. If the pblit^y of England before the 
peace of Nimeguen was mischievbus and disgreiceful , it 
would evidently hare been far hiore so , had the king and 
duke of York been abetted by this minister in their fatal 
predilection for France. We owetoDanby's influence, it 
must ever be remembered, the marriage of princess 
Mary to the prince of Orange , the seed of the revolution 
and the act of settlement — ^ a courageous and disinterested 
counsel , which ought not to have ptov^d the source of 
his greatest misfortunes * . But we cannot pretend to say 
that he was altogether as sound a friend to the constitu- 
tion of his country, as to her natioilal dignity and interests. 
I do not mean that he wished to render the king absolute. 
But a minister harassed and attacked itr parliament is 
tempted to desire the means of crushing his opponents , 
or at least of augmenting his owtt sway. The ntiischievous 
bill that passed the house of lords in iG^S , imposing as a 
test to be taken by both houses of parliament , as well as 
all holding beneficed offices, a declaration , that resist- 
ance to persons commissioned by the king was in all 
cases unlawful , and that they would never attempt iany 

' The king, according to James himself, readily consented to the 
marriage of the princess ^ when it was first suggested, iti idy^; the 
difficulty was with her father. He gave at last a reluctant cbusent » 
and the offer was made by lords Artington and Osstfty to the pHnce 
of Orange, who received it' coolly. life of James ^ 5oi. When he 
came over to England in Oct. 1677, with the intention of efFectiiig 
the match , the king and duke wished to defer it till the eoncluftioii 
of the treaty then in negotiation at Nimeguen ; blit **• the bhsitinacy 
of the prince, with the assistance of the treasurer, who from that 
time entered into the measures and interests of the prince , pi^iivailed 
upon the flexibility of the king to let the marriage be Br^t agreed and 
concluded. " P. 5o8. 
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alteration in the government in church or state , was pro^ 
moted by Danby, though it might possibly originate with 
others ' . It was apparently meant as a bone of contention 
among the country party, in which presbyterians and old 
parliamentarians were associated with discontented ca* 
valiers. Besides the mischief of weakening this party, 
which indeed the minister could not fairly be expected 
to feel , nothing could have been devised more unconsti* 
tutional 9 or more advantageous to the court's projects df 
arbitrary power. 
It is certainly possible that a minister, who, aware of 

' Keanet, p. ^Sa. North's Examen^ p. 61. Burnet. This test 
was covertly meant against the Romish party, as well as more openly 
against the dissenters. Life of James, p. 499* Danhy set himself up as 
the patron of the church party and old cavaliers against the two 
opposing religions, trusting that they were die stronger in the house 
of commons. But the times were so changed , that the s^me men had 
no longer the same principles , and the house would listen to no mea- 
sures against non-conformists. He propitiated, however, the Lambeth 
Moloch and his suffragan imps , by renewing the persecution under 
the existing laws, which had been relaxed by the cabal nitnistry. 
Baxter, i56. 173. Kennet, 33 1. Neal, 698. Somers' Tracts, vii. 336. 

Meanwhile, schemes of comprehension were sometimes oil foot, 
and the prelate affected to be desirous of bringing about a union ; 
but Morley and Sheldon frustrated them all. Baxter, t56. Kennet, 
3i6. Parker, sS. The bishops, however, were not uniformly into- 
lerant. Croft, bishop of Hereford, published, about 167$, a tract 
that made some noise , entitled the Naked Truth , for the purpose of 
moderating differences. It is not written with extraordinary ability, 
but is very candid and well designed, though conceding so much 
as to scandalize hi^ brethren. Somers' Tracts, vii. 168. Bic^r. Brit. art. 
€aopt, wnere the book is extravagantly over-praised. Croft was one 
of the few bishops, who, being then very old^ advised his clergy 
to read James Il*s declaration of indulgence in 1687 ; thinking, I 
suppose , though in those circumstances erroneously, that toleration 
was so good a thing, it was better to have it irregularly than not 
at all. 
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and had pet-guaded himBetf that the coilDtenaDce of that 
power might one day or other be afforded to his darling 
st^eme of a commoDwealtb ; he had contracted a dislike 
to the prince of Orange , and conseqaently to the Dutch 
alliance , from the same gOvetning motive : is it stt-ang^ 
that one so circumstanced should hare accepted a small 
gratification from the king of France , which implied no 
dereliction of his duty as an Englishman , or any sacrifice 
of political integrity ? And I should be glad to ba informed 
by the idolaters of Algernon Sidney's name , what «e 
know of him from autbentic and contemporary soarcet 
which renders this incredible. ' 

which was thought too much for an experiment. He tried lo pertuade 
the minislen , tlist it vet agaiugt the interest of Prance that EuglW 
thontd continue a monarch}'. OEnvrCB de Lonia XIV, ii. ]o4- 

' " No man of consmon aenie, t imagine, " fyt iotd John Biu- 
uU , " can beliere that be look the money for himielf His cliaraelM 
is one of heroic pride and generosity. His declining to sit in judg- 
ment on the king, his extoUing the sentence nhen Charles II was 
restored, his shooting a hone for which Louis XIV offered hini a 
large sum , that he might not submit to the will of * despot , are all 
traits of a spirit at noble as it is uncommon. With a soul afaoTe 
meanness, a station above poverty, and a temper of philosophy ahoie 
covetouaness, what man will he eoTiou; enough to think that he was 
a pensioner of France ? " P. ii6. 

I mult fairlj confess, that in my opinion all those who beliere 
that Sidney took the tnoney at all, believe that be toali it for torn- 
self J and notwithstanding this high eulogiom, 1 adhere to the reason- ' 
ing in my text. The noble descendant of lord Russell , equal to him 
in candour and virtae, but far superior iu talents , has lost sight, I 
must take leave to say, of his umal good sense and good taste in men* 
tioning with praise the idle story of Sidney's Pooling his borte. It 
was sudi an action as Alderman Sawbridge or Mr. Thomas Btaad 
Hollis woaM have thought very fine; but which, on a moment's 
thought , lord John Russell would see in ils true light , as a piece of 
—ilgar brutality, anworthy of Sidney's character and slatiiHi, and 
oat unlikely to be troe. He was a republican, no doubt, and wished 
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France , in the whole course of these intrigues , held 
the game in her hands. Mistress of both parties ^ she might 
either embarrass the king through parliament ; if he pre- 
tended to an independent course of policy ^ or cast awsly 
the latter , when he should return to his forndet* engage- 
tnents. Hence , as early as Mky 1658, a private treaty 
was set 6n foot between Charles and LoUis , by Wbicih 
the former obliged himself to keep a neutrality , if the 
allies should not accept the terms offered by France , to 
recall all his trodps from Flanders within two months , 10 
disband most of his ai^my , and not to assemble his par* 
liament for six months; in return he ivas to receive 
6^000,000 livres. This was signed by the king himself 
on May 27 , none of his ministers Venturing to affix their 
names \ Yet at this time he was making dutward pro- 
fes^ons of an intention to carry on the war. Even in 
this secret ti*eaty , so thorough was his insincerity > he 
meant to evade one of its articles j that of disbanding 
his troops. In this alone he was really opposed to the 
wishes of France ) and her pertinacity iii disarming him 
seems to have been the chief source of those capricious 

to see such a form of goyernment established at home ; but it was as 
a Roman senatol* , with no bigoted abhorrence of kings , or cosmo- 
polite zeal. Noi^ was Louis XIV , as lord iohn well knows, a Mnley 
Motock^ who would haVe taken away a gentleman's horse by violence. 
Tlie truth is, that Sidney was a little too much disposed towards 
that great monarch; and would, I have no question, have been most 
happy both to oblige his majesty and to pocket the pistoles. But it 
has been the fashion for a long time ( chiefly, I am persuaded, through 
the delusion of the ear, the name of Algernon Sidney haying so 
specious a sound) to exaggerate his merits, so that even those who 
at^e best able to form an estimate of them are carried away ; and I 
have bo doubt that such as know very little will be dissatisfied witli 
what I have *aid of their idol. 
• Dairy mple, 162. 
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changes of his disposition we find for three or four years 
at this period '. Louis again appears not only to haTe 
mistrusted the king's own inclitiations after the prince of 
Orange's marriage, and hisahility to withstand the eager- 
ness of the nation for war ^ but to have apprehended he 
might become absolute , by means of his army , without 
standing indebted for it to his ancient ally. In this point, 
therefore , he faithfully served the popular party. Charles 
used every endeavour to evade this condition ; whether it 
were that he still entertained hopes of attaining arbitrary 
power through intimidation , or that dreading the violence 
of the house of commons , and ascribing it rather to a re- 
publican conspiracy than to his awn misconduct, he looked 
to a military force as his security. From this motive we 
may account for his strange proposal to the French king 
of a league in support of Sweden , by which he was to 
furnish fifteen ships , and 10,000 men at the expense of 
France, during three years , receiving six millions for 
the first year , and four for each of the two next. Louis, 
as is highly probable ,. betrayed this project to the Dutch 
government , and thus frightened them into that hasty 
signature of the treaty of Nimeguen , which broke up 
the confederacy , and accomplished the immediate objects 
of his ambition. No longer in need of the court of Eng- 
land, he determined to punish it for that duplicity, 
which none resent more in others than those who are 
accustomed to practise it. He refused Charles the pension 

' His exclamations at BariUon*s pressing the redaction of the army 
to 8000 men is well known : ** God's fish ! are all the king of France's 
promises to make me master of my subjects come to this ! or does he 
think that a matter to be done with 8000 men !" Temple says^ ** he 
seemed at this time (May 1678), mure resolved to enter into the 
war than I had ever before seen or thought him." 
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stipulated by the private treaty, allegifig that its condi- 
tions had not been performed ; and urged on Montagu , 
with promises of indemnification , to betray as much as 
he knew of that secret, in order to ruin lord Danby. * 

The ultimate cause of this minister's fall may thus be 
deduced from the best action of his life , though it en- 
sued immediately from his very culpable weakness in 
aiding the king's base propenseness to a sordid bargain- 
ing with France. It is well known that the famous letter 
to Montagu , empowering him to make an offer of neu- 
trality for the price of 6,000,000 livres , was not only 
written by the king's express order , but that Charles 
attested this with his own signature in a postscript. This 
bears date five days after an act had absolutely passed to 
raise money for carrying on the war ^ a circumstance 
worthy of particular attention , as it both puts an end to 
every pretext or apology which the least scrupulous could 
venture to urge in behalf of this negotiation, but jus- 
tifies the whig party of England in an invincible distrust , 
an inexpiable hatred of so perfidious a cozener as filled 
the throne. But as he was beyond their reach , they exer- 
cised a constitutional right in the impeachment of his res- 
ponsible minister. For responsible he surely was , though , 
strangely mistaking the obligations of an English states- 
man , Danby seems to fancy in his printed defence that 
the king's order would be a sufficient warrant to justify 
obedience in any case not literally unlawful. '' I believe ," 
he says, ** there are very few subjects but would take it 
ill not to be obeyed by their servants ; and their servants - 
might as justly expect their master's protection for their 
obedience. '* The letter to Montagu, he asserts , " was 

* Dalrymple , 178 , et post. 

III. IQ 



i/iG TFIE CONSTITUTIONAL HISTORY OF ENGLAND. 

written by the king's command , upon the subject of 
peace and war , wherein his majesty alone is at all times 
sole judge , and ought to be obeyed not only by any of 
his ministers of state , but by all his subjects ' . " Such 
were , in that age , the monarchical or tory maxims of 
government , which the impeachment of this minister 
contributed in some measure to overthrow. As the king's 
authority for the letter to Montagu was an undeniable 
fact , evidenced by his own hand-writing , the commons 
in impeaching lord Danby went a great way towards esta- 
blishing the principle that no minister can shelter him- 
self behind the throne by pleading obedience to the orders 
of his sovereign. He is answerable for the justice , the 
honesty, the utility of all measures emanating from the 
crown , as well as for their legality ; and thus the exe- 
cutive administration is , or ought to be , subordinate , 
in all great matters of policy, to the superintendence 
and virtual control of the two houses of parliament. It 
must at the same time be admitted that through the heat 
of honest indignation , and some less worthy passions on 
the one hand , through uncertain and crude principles 
of constitutional law on the other , this just and neces- 
sary impeachment of the earl of Danby was not so con- 
ducted as to be exempt from all reproach. The chaise 
of high treason for an offence manifestly amounting only 
to misdemeanor , with the purpose , not perhaps of taking 
the life of the accused , but at least of procuring some 
punishment beyond the law * , the strange mixture of ar- 

' Memoirs relating to the Impeachment of the earl of Danby, 1710, 
p. i5i. aaj. Slate Trials, vol. xi. 

• The violence of the next house of commons , who refused to 
acquiesce in Danby's banishment , to which the lords had changed 
their bill of attainder, may seem to render this very doubtful. But it 
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tides as to which there was no presumptive proof , or 
which were eridently false , such as concealment of the 
popish plot , gave such a character of intemperance and 
faction to these proceedings , as may lead superficial read- 
ers to condemn them altogether '. The compliance of 
Danby with the king's corrupt policy had been highly 
culpable , but it was not unprecedented ; it was even 
conformable to the court standard of duty -, and as it 
sprung from too inordinate a desire to retain power , it 
would have found an appropriate and adequate chastise- 
ment in exclusion from office. We judge , perhaps , 
somewhat more favourably of lord Danby than his con- 
temporaries at that juncture were warranted to do; but 
even then he was rather a minister to^be pulled down , 
than a man to be severely punished. His one great and 
undeniable service to the protestant and English interests 
should have palliated a multitude of errors. Yet this was 
the main-spring and first source of the intrigue that ruined 
him. 

The impeachment of lord Danby brought forward se- 
veral material discussions on that part of our constitu- 
tional law, which should not be passed over in this place. 
I.. As soon as the charges presented by the commons at 
the bar of the upper house had been read , a motion was 
made , that the earl should withdraw ; and another after- 
wards , that he should be committed to the Tower : both 
of which were negatived by considerable majorities'^. 

is to be remembered , that they were exasperated by the pardon he ' 
had clandestinely obtained, and pleaded in bar of their impeach- 
ment. 

' The impeachment was carried by 179 to 116, 19 Dec. A motion , 
2 1 Dec. to leave out the word traitorously , was lost by 179 to i4i. 

' Lords' Journals, 26 Dec. i6yS. Eighteen peers entered their pro- 
tests; Halifax, Essex, Shaftesbury, etc. 
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This refusal to commit on a charge of treason had created 
a dispute between the two houses in the instance of lord 
Clarendon ' . tn that case , however, one of the articles 
of impeachment did actually contain an unquestionable 
treason. But it was contended with much force on the 
present occasion , that if the commons , by merely using 
the word traitorously, could alter the character of of- 
fences that, on their own showing, amounted only to 
misdemeanors , the boasted certainty of the law in mat- 
ters of treason would be at an end ; and unless it were 
meant that the lords should pass sentence in such a case , 
against the received rules of law, there could be no pre- 
text for their refusing to admit the accused to bail. Even 
in StraflFord's case , which was a condemned precedent , 
they had a general charge of high treason upon which 
he was committed; while the offences alleged against 
Danby were staled with particularity, and upon the face 
of the articles could not be brought within any reasonable 
interpretation of the statutes relating to treason. The 
house of commons faintly urged a remarkable clause in 
the act of Edward III , which provides that in case of any 
doubt arising as to the nature of an offence charged to 
amount to treason , the judges should refer it to the sen- 
tence of parliament ; and maintained that this invested 
the two houses with a declaratory power to extend the 
penalties of the law to new offences which had not been 
clearly provided for in its Qnactments. But though some- 
thing like this might possibly have been in contem- 
plation with the framers of that statute , and precedents 
were not absolutely wanting to support the construction, 
it was so repugnant to the more equitable principles of cri- 

' State Trials, vi. 35i, et post. Hatsell's Precedents , iv. 176. 
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^inal law which had begun to gain ground , that even the 
heat of faction did not induce the commons to insist upon 
it. They may he considered , however, as Slaving carried 
their point ^ for though the prorogation and subsequent dis- 
solution of the present parliament ensued so quickly, that 
nothing more was done in the matter, yet when the next 
house of commons revived the impeachment , the lords 
voted to take Danhy into custody without any further 
objection ' . It ought not to be inferred from hence , 
that they were wrong in refusing to commit ; nor do I 
conceive , notwithstanding the later precedent of lord 
Oxford , that any rule to the contrary is established. In 
any future case it ought to be open to debate , whether 
articles of impeachment pretending to contain a charge 
of high treason do substantially set forth overt acts of 
such a crime ; and if the house of lords shall be of opi-<- 
nion , either by consulting the judges or otherwise , that 
no treason is specially alleged, they should, notwith* 
standing any technical words , treat the offence as a mis- 
demeanor, and admit the accused to bail. ^ 

' Lords' Journals ,16 April. 

* ** The lord privy sesil , Anglesea , in a conference between the 
two houses," said '^ that in the transaction of this affair were two great 
points gained by this house of commons : the first was , that impeach- 
ments made by the commons in one parliament continued from session 
to session , and parliament to parliament , notwithstanding proroga- 
tions or dissolutions : the other point was, that in cases of impeach- 
ments , upon special matter shown , if the modesty of the party directs 
him not to withdraw, the lords admit that of right they ought to 
order him to withdraw, and that afterwards he ought to be commit- 
ted. But he understood that the lords did not intend to extend the 
points of withdrawing and committing to general impeachments 
without special matter alleged ; else they did not know how many 
might be -picked out of their house on a sudden. " 

Shaftesbury said, indecently enough, that they were as willing to 
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a. A still more important question sprung up as to the 
king's right of pardon upon a parliamentary impeach- 
ment. Danby, who had absconded on the unexpected 
revival of these proceedings in the new parliament , 
finding that an act of attainder wafi likely to pass against 
him in consequence of his flight from justice, surren- 
dered himself to the usher of the black rod, and, on 
being required to give in his written answer to the charges 
of the commons, pleaded a pardon secretly obtained from 
the king , in bar of the prosecution '. The commons re- 
solved that the pardon was illegal and void , and ought 
not to be pleaded in bar of the impeachment of the com- 
mons of England* They demanded judgment at the lords' 
bar, against Danby, as having put in a void plea. They 
resolved , with that culpable violence which distinguished 
this and the succeeding house of commons, in order to 
deprive the accused of the assistance of counsel, that no 
commoner whatsoever should presume to maintain the 
validity of the pardon pleaded by the earl of Danby, 
without their consent , on pain of being accounted a be- 
trayer of the liberties of the commons of England •. They 
denied the right of the bishops to vote on the validity of 
this pardon. They demanded the appointment of a com- 
mittee from both houses to regulate the form and manner 
of proceeding on this impeachment , as well as on that 

be rid of the earl of Danby as the commons , and cavilled at the 
distioetion between general and special impeachments. Commons' 
JouTff^ls, 13 April, 1679. On the impeachment of Scroggs for trem- 
son, in the next parliament, it was moved to commit him, bat the 
previous question was carried , and he was admitted to bail ; doubt- 
less because no sufficient matter was alleged. Twenty peers protested. 
Lords' Journals', 7 Jan. 1681. 

' Lords' Journals , a 5th April. Pari. Hist. iiQi,etc. 

* Lords' Journals, 9th May, 1679. 



CHAP. XIL — CHARLES 11. — 1678-85. i5i 

of the five lords accused of participation in the |>opisli 
plot. The upper house gave some signs of a vacillating 
and temporizing spirit , not hy any means unaccountable. 
They acceded , after a first refusal , to the proposition of 
a committee , though manifestly designed to encroach on 
their own exclusive claim of judicature '. But they came 
to a resolution that the spiritual lords had a right to sit 
and vote in parliament in capital cases, until judgment of 
death should be pronounced*. The commons of course 
protested against this vole^*, but a prorogation soon 
dropped the curtain over their differences , and Danby's 
impeachment was not acted upon in the next parliament. 
There seems to be no kind of pretence for objecting to 
the voles of the bishops on such preliminary questions as 
may arise in an impeachment of treason. It is true that 
ancient custom has so far ingrafted the provipons of 
the ecclesiastical law on our constitution , that they are 
bound to withdraw when judgment of life or death is 
pronounced ; though even in this , they always do it with 
a protestation of their right to remain. This, once 
claimed as a privilege of the church , and reluctantly 
admitted by the state , became , in the lapse of ages , an 

* Lords' Journals, loth and nth May. After the former vote 5o 
peers, out of 107 who appear to have been present , entered their 
dissent 5 and another, the earl of Leicester, is known to have voted 
with the minority. This unusual strength of opposition, no doubt, 
produced the change next day. 

' 1 3th May. Twenty-one peers were entered as dissentient. The 
commons inquired whether it were intended hy this that the bishops 
should vote on the pardon of Danby, which the upper house declined 
to answer, but said they could not vote on the trial of the five popish 
lords. i5th,* 17th, 27th May." 

' See the report of a committee in Journals, a6th May, oFHatselPs 
Precedents, iv. 374. • 
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exclusion and badge of inferiority. In the constitutions 
of Clarendon , under Henry II , it is enacted , that the 
bishops and others holding spiritual benefices in capita 
should give their attendance at trials in parliament , till 
it come to sentence of life or member. This , although 
perhaps too ancient to have authority as statute law, was 
a sufficient evidence of the constitutional usage , where 
nothing so material cquld be alleged on the other side. 
And as the original privilege was built upon nothing 
better than the narrow superstitions of the canon law y 
there was* no reasonable pretejbt for carrying the exclusion 
of the spiritual lords farther than certain and constant 
precedents required. Though it was true , as the enemies 
of lord Danby urged , that by voting for the validity of 
his pardon, they would in effect determine the whole 
question in his favour, yet there seemed no serious 
reason , considering it abstractedly from party views , 
why they should not thus indirectly be restored for once 
to a privilege , from which the prejudices of former ages 
alone had shut them out. 

The main point in controversy, whether a general or 
special pardon from the king could be pleaded in answer 
to an impeachment of the commons , so as to prevent any 
further proceedings in it , never came to a regular deci- 
sion. It was evident that a minister who had influence 
enough to obtain such an indemnity might set both houses 
of parliament at defiance ; the pretended responsibility of 
the crown's advisers, accounted the palladium of our 
constitution, would be an idle mockery, if not only 
punishment could be averted , but inquiry frustrated. 
Even if the king could remit the penalties , of a guilty 
minister's sentence upon impeachment , it would be 
much , that public indignation should have been excited 
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against him , that suspicion should haye been turned into 
proof, that shame and reproach , irremissible by the great 
seal, should avenge the wrongs of his country. It was al- 
ways to be presumed , that a sovereign undeceived by 
such a judicial inquiry, or sensible to the general voice 
it roused , would voluntarily, or at least prudently, aban- 
don an unworthy favourite. Though it might be admitted, 
that long usage had established the royal prerogative of 
granting pardons under the great seal , even before trial, 
and that such pardons might be pleaded in bar (a pre- 
rogative indeed which ancient statutes, not repealed, 
though gone into disuse , or rather in no time acted upon, 
had attempted to restrain) , yet we could not infer that it 
extended to cases of impeachment. In ordinary criminal 
proceedings by indictment the king was before the court 
as prosecutor, the suit was in his name ; he might stay the 
process at his pleasure , by entering a noli prosequi *, to 
pardon, before or after judgment, was a branch of the 
same prerogative ^ it was a great constitutional trust , to 
be exercised at his discretion. But in an appeal or accu- 
sation of felony, brought by the injured party, or his next 
of blood , a proceeding wherein the king's name did not 
appear, it was undoubted that he could not remit the 
capital sentence. The same principle seemed applicable 
to an impeachment at the suit of the commons of Eng-^ 
land, demanding justice from the supreme tribunal of 
the other house of parliament. It could not be denied , 
that James had remitted the whole sentence upon lord 
Bacon. But impeachments were so unusual at that 
time , and the privileges of parliament so little out of 
dispute , that no great stress could be laid on this pre- 
cedent. 

Such must have been the course of arguing , strong on 
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political , and specious on legal grounds , which induced 
the commons to resist the plea put in by lord Danby. 
Though this question remained in suspense on the present 
occasion , it was finally decided by the legi^ature in the 
act of settlement, which provides that no pardon under 
the great seal of England be pleadable to an impeachment 
of the commons in parliament '. These expressions seem 
tacitly to concede the crown's right of granting a pardon 
after sentence , which , though perhaps it could not well 
be distinguished in point of law from a pardon pleadable 
in bar, stands on a very different footing , as has been 
observed above , with respect to . constitutional policy. 
Accordingly upon the impeachment of the six peers who 
had been concerned in the rebellion of i^iS, the house 
of lords after sentence passed, having come to a re- 
solution on debate , that the king had a right to reprieve 
in cases of impeachment , addressed him to exercise 
that prerogative as to such of them as should deserve his 
mercy ^ and three of the number were in consequence 
pardoned. * 

3. The impeachment of Danby first brought forward 
another question of hardly less magnitude , and remark* 
able as one of the few great points Jn constitutional law, 
which have been discussed and finally settled within the 
memory of the present generation : I mean the con- 
tinuance of an impeachment by the commons from one 
parliament to another. Though this has been put at 
rest by a determination altogether consonant to maxims 
of expediency, it seems proper in this place to show 

« i3 W III. c. a. 

* Pari. Hist. "vii. a83. Mr. Lechmere, a veiy ardent whig, then 
solicitor- general , and one of the managers on the impeachment, had 
most confidently denied this prerogative. Id. 233. 
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briefly the grounds upon which the argument on both 
ddes rested. 

In the earlier period of our parliamentary records , the 
businessof both houses, whether of a legislative or judicial 
nature , though often very multifarious , was despatched 
with the rapidity natural to comparatively rude times , 
by men impatient of delay, unused to doubt, and not 
cautioips in the proof of facts or attentive to the subleties 
of reasoning. The session , generally speaking , was not 
to terminate till the petitions in parliament for redress 
had been disposed of , whether decisively or by reference 
to some more permanent tribunal. Petitions for alteration 
of the law, presented by the commons , and assented to 
by the lords, were drawn up into statutes , by the king's 
council just before the prorogation or dissolution. They 
fell naturally to the ground , if the session closed before 
they could be submitted to the king's pleasure. The great 
change that took place in the reign of Henry VI , by 
passing bills complete in their form through the two 
houses, instead of petitions, while it rendered manifest 
to every eye that distinction between legislative and ju-* 
dicial proceedings which the simplicity of older times had 
half concealed , did not affect this constitutional prin- 
ciple. At the close of a session , every bill then in progress 
through parliament became a nullity, and must pass 
again through all its stages before it could be tendered 
for the royal assent. No sort of difference existed in the 
effect of a prorogation and a dissolution ^ it was even 
maintained that a session made a parliament. 

During the fifteenth and sixteenth centuries , writs of 
error from inferior courts to the house of lords became 
far less usual than in the preceding age ^ and when they 
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occurred , as error could only be assigned on a point of 
law appearing on the record , they were quickly decided 
with the assistance of the judges. But when they grew 
more frequent, and especially when appeals from the 
chancellor, requiring often a tedious examination of de- 
position, were brought before the lords, it was found 
that a sudden prorogation might often interrupt a decision ; 
and the question arose, whether writs of error, and 
other proceedings of a similar nature , did not , according 
to precedent or analogy, cease , or in technical language , 
abate , at the close of a session. An order was accordingly 
made by the house on March ii, 1678 , that ^' the lords 
committees for privileges should inquire whether an ap- 
peal to this house either by writ of error or petition, 
from the proceedings of any other court , being depend- 
ing, and not determined in one session of parliament , 
continue in statu quo unto the next session of parliament , 
without renewing the writ of error or petition , or begin- 
ning all anew. " The committee reported on the oigth of 
March , after mis-reciting the order of reference to them 
in a very remarkable manner, by omitting some words , 
and interpolating others , so as to make it far more ex- 
tensive than it really was', that upon the consideration 
of precedents , which they specify, they came to a re- 
solution that '' businesses depending in one parliament or 
session of parliament have been continued to the next ses- 
sion of the same parliament , and the proceedings thereupon 

' Instead of the words in the order, ^* from the proceedings of any 
other court , " the following are inserted , ^* or any other business 
wherein their lordships act as in a court of judicature , and not in 
their legislative capacity." The importance of this alteration as to the 
question of impeachment is obvious. 
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have reinained in tlie same slate in which they were left 
when last in agitation. " The house approved of this re- 
solution , and ordered it accordingly. * 

This resolution was decisive as to the continuance of 
ordinary judicial business beyond the termination of a 
session. It was still open to dispute , whether it might 
not abate by a dissolution. And the peculiar case, of 
impeachment , to which , after the dissolution of the 
long parliament in 1678, every one's attention was 
turned , seemed to stand on diflFerent grounds. It was 
referred, therefore, to the committee of privileges, on 
the nth of March, 1679, to consider, whether petitions 
of appeal which were presented to this house in the last 
parliament be still in force to be proceeded on. Next day 
it is referred to the same committee , on a report of the 
matter of fact as to the impeachments of the earlofDanby 
and the five popish lords in the late parliament , to con- 
sider of the state of the said impeachments and all the 
incidents relating thereto , and to report to the house. 
On the 1 8th of March lord Essex reported from the com- 
mittee , that " upon perusal of the judgment of this 
house of the 29th of March , 1673 , they are of opinion , 
that in all cases of appeals and writs of error they con- 
tinue , and are to be proceeded on , in statu quo , as they 
stood at the dissolution of the last parliament , without 

beginning de novo And upon consideration had of 

the matter referred to their lordships concerning the 
state of the impeachments brought up from the house of 
commons the last parliament, etc they are of opi- 
nion , that the dissolution of the last parliament doth not 
alter the state of the impeachments brought up by the 
commons in that parliament. " This report was taken 

' Lords' Journals. 
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into consideration next day by the house , and after a 
debate, which* appears from the journals to have lasted 
some time , and the previous question moved and lost , it 
was resolved to agree with the committee. * 

This resolution became for some years the acknow- 
ledged law of parliament. Lord Stafford , at hi» trial 
in 1680 , having requested that his counsel might be 
heard as to the point , whether impeachments could go 
from one parliament to another, the house took no notice 
of this question ^ though they consulted the judges about 
another which he had put , as to the necessity of two 
witnesses to every overt act of treason*. Lord Danby and 
chief justice Scroggs petitioned the lords in the Oxford 
parliament , one to have the charges against him dismis- 
sed , the other to be bailed ; but neither take the objec- 
tion of an intervening dissolution ^. And lord Danby, 
after the dissolution of three successive parliaments since 
that in which he was impeached, having lain for three 
years in the Tower, when he applied to be enlarged on 
bail by the court of King's Bench in 1682 , was refused 
by the judges , on the ground of their incompetency to 
meddle in a parliamentary impeachment *, though , if the 
prosecution were already at an end , he would have been 
entitled to an absolute discharge. On Jefferies becoming 
chief justice of the King's Bench , Danby was admitted to 
bail ^. But in the parliament of i685, the impeached 
lords having petitioned the house , it was resolved , that 

' Lords* Journals. Seventy-eight peers were present. 

* Id. 4th Dec. 1680. 

* Lords' Journ. March 14, i68f. The very next day the commons 
sent a message to demand judgment on the impeachment against him. 
Com. Journ. sSth March. 

* Shower's Reports, ii. 335. " He was bailed to appear at the lords* 
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the order of the 19th of March , 1679 , be reversed and 
annulled as to impeachments^ and they were consequently 
released from their recognizances. ' 

The first of these two contradictory determinations is 
not certainly free from that reproach which so often con- 
taminates our precedents of parliamentary law, and renders 
an honest man reluctant to show them any greater de- 
ference than is strictly necessary. It passed during the 
violent times of the popish plot-, and a contrary resolution 
wotild have set at liherty the five catholic peers committed 
to the Tower, and enabled them probably to quit the 
kingdom before a new impeachment could be preferred. 
It must be acknowledged , at the same time , that it was 
borne out , in a considerable defgree , by the terms of the 
order of 1,673, which was liable to no suspicion of an- 
swering a temporary purpose , and that the court party in 
the house of lords were powerful enough to have withstood 
any flagrant innovation in the law of parliament. As for 
the second resolution , that of i685 , which reversed the 
former, it was passed in the very worst of times ; and , if 
we may believe the protest , signed by the earl of Anglesea 
and three other peers , with great precipitation and neglect 
of usual forms. It was not , however , annulled after the 
revolution •, but, on the contrary, received what may 
seem at first sight a certain degree of confirmation , from 
an order of the house of lords in 1690 , on the petitions 
of lords Salisbury and Peterborough , who had been im- 
peached in the preceding parliament , to be discharged ;. 
which was done after reading the resolutions of 1679 

bar the first day of the then next parliament. " The catholic lords 
were bailed the next day. This proves that the impeachment was not 
held to be at an end. 

' Id. r»2d May, i685. 
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and i685, and a long debate thereon. But as a general 
pardon had come out in the mean time , by which the 
judges held that the offences imputed to these two lords 
had been discharged , and as the commons showed no dis- 
position to follow up their impeachment against them , no 
parliamentary reasoning can perhaps be founded on this 
precedent '. In the case of the duke of Leeds , impeached 
by the commons in iGqS, no further proceedings were 
had-, but the lords did not make an order for his dis- 
charge from the accusation till five years after three dis- 
solutions had intervened, and grounded it upon the com- 
mons not proceeding with the impeachment. They did 
not, however, send a message to inquire if the commons 
were ready to proceed , which , according to parlia- 
mentary usage , would be required in case of jbi pending 
impeachment. The cases of lords Somers , Oxford , and 
Halifax , were similar to that of the duke of Leeds , ex- 
cept that so long a period did not intervene. These instan- 
ces , therefore , rather tend to confirm the position , that 
impeachments did not ipso facto abate by a dissolution , 
notwithstanding the reversal of the order of 1679. In the 
case of the earl of Oxford, it was formally resolved, 
in 1 7 1 7 9 that an impeachment does not determine by a 
prorogation of parliament 5 an authority conclusive to 
those who maintain that no difference exists in the law 
of parliament between the effects of a prorogation and a 
dissolution. But it is difficult to make all men consider 
this satisfactory. 

' Upon considering; the proceedings in the house of lords on this 
subject, Oct. 6 and 3o, 1690 , and especially the protest signed by 
eight peers on the latter day, there can be little doubt that their release 
had been chiefly grounded on the act of grace , and not on the aban- 
donment of the impeachment. 
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The question came finally before both houses of parlia- 
ment in 1 791 , a dissolution having intervened during the 
impeachment of Mr . Hastings ^ an impeachment which , far 
unlike the rapid proceedings of former ages , had already 
been for three years before the house of lords , and seemed 
likely to run on to an almost interminable length. It must 
have been abandoned in despair if the prosecution had 
been held to determine by the late dissolution. The ge- 
neral reasonings , and the force of procedents on both 
sides 5 were urged with great ability, and by the principal 
speakers in both houses ; the lawyers generally inclining 
to maintain the resolution. of i685 , that, impeachments 
abate by a dissolution , but .against still greater names 
which were united on the opposite side. In the end , after 
an ample discussion , the continuance of impeachments , 
in spite of a dissolution , was carried by very large ma- 
jorities *, and this decision , so deliberately taken , and 
so free from all suspicion o( partiality , the majority in 
neither house, especially the upper, bearing any pre- 
judice towards the accused person , as well as so con- 
sonant to principles of utility and' constitutional policy , 
must for ever have set at rest all dispute upon the ques- 
tion. 

The year 1678 , and the last session of the parliament 
that had continued since 1661 , were memorable for the 
great national delusion of the popish plot. For national it 
was undoubtedly to be called , and by no means confined 
to the whig or opposition party, either in or out of par- 
liament, though it gave them much temporary strength. 
And though it were a most unhappy instance of the cre- 
dulity begotten by heated passions and mistaken reason- 
ing, yet there were circumstances, and some of them 
Tery singular in their nature , which explain and fur- 
III. iJ 
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nish an apology for the public error> and which it is 
more important to point out and keep in mind , than 
to inveigh , as is the custom in modern times , against 
the factiousness and bigotry of our ancestors. For I am 
persuaded , that we are far from beii^g secure from si- 
milar public delusions, whenever such a concurrence of 
coincidences and seeming probabilities shall again arise, 
as misled nearly the whole people of England in the po- 
pish plot. ' 

It is first to be remembered , that there was really and 
truly a popish plot in being, though not that which 
Titus Oates and his associates pretended to reveal , — not 
merely in the sense of Hume, who., arguing from the 
general spirit of proselytism in that religion , says there 
is a perpetual conspiracy against all governments , pro- 
testant , Mahometan and pagan , but one alert , enter- 
prising , effective ^ in direct operation against the esta- 
blished pro testant religion in England. In this plot the 
king , the duke of York , and the king of France , were 
chief conspirators*, the Romish priests, and especially the 
Jesuits , were eager co^perators. Their machinations and 
their hopes , loqg suspected , and in a general sense , 
known , were divulged by the seizure and publication of 
Coleman's letters. **We have here," he says, in one 
of these , ^^ a mighty work upon our hand^, no less than 
the conversion of three kingdoms , and by that perhaps 
the utter subduing of a pestilent heresy which has a long 
time domineered over Ais northern world. There were 

* Bishop Packer is not wrong in saying that the house of commons 
had so long accustomed themselves to strange fictions about popery, 
that upon the first discovery of Oates's plot, they readily belieyed 
every thing he said, for they had long expected whatever he declared. 
Hiat. sui temp. p. 34^ (of the translation ). 
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neyer such hopes since the death of our queen Mary , as 
now in our days^ God has given us a prince who is be-* 
come (I may say by miracle ) zealous of bein^the author 
and instrument of so glorious a work ; but the opposition 
we are sure to meet with is also like to be great , so that 
it imports us to get all the aid and assistance we can. '' 
These letters were addressed to Father la Chaise , con- 
fessor of Louis XIY 7 and displayed an intimate connexion 
with France for the great purpose of restoring popery. 
They came to light at the very period of Oates's dis- 
covery , and though not giving it much real confirmation , 
could har^y fail to md^e a powerful impression on men 
unaccustomed to estimate the vahiS and bearings of evi- 
dence. * 

The conspiracy supposed to have been concerted by 
the Jesuits at St. Omers , and in which so many English 
catholics were implkated , chiefly ccmsisted , as is well 
known, in a scheme of assassiimting the king. Though the 
obvious falsehood and absurdity of much that the wit- 
nesses depdsed in relation to this plot render it absolutely 
incredible , and fully acquit these unfortunate victims of 
iniquity and prejudice , it could not appear at the time 
an extravagant supposition , that an eager intriguing 
faction should have considered the king's life a serious 
obstacle to their hopes. Though as much attached in 
heart as his nature would permit to the catholic religion y 

* ParL Hist. 10349 io35. State Trials, vii. z. Kennet, 3%y. 887. 35 j. 
North's Examen , 129. 177. Ralph, 886. Burnet, i. 555. Scroggs tried 
Coleman with much rudeness and partiality ; but his summing up in 
reference to the famous passage in the letters is not deficient in 9cute- 
ness. In fact this not only convicted Coleman , but raised a general 
conviction of the truth of a plot — and a plot there was , though not 
Oates's. 
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he was evidently not inclined to take any effectual mea- 
sures in its favour y he was but one year older than his 
brother , oH the contingency of whose succession all their 
hopes rested , since his heiress was not only brought up 
in the protestant faith , but united to its most strenuous 
defender. Nothing could have been more anxiously wished 
at St. Omers than the death of Charles ; and it does not 
seem improbable , that the atrocious fictions of Oates may 
have been originally suggested by some actual though 
vague projects of assassination, which he had heard in 
discourse among the ardent spirits of that college. 

The popular ferment which this tale , however unde* 
serving of credit , exclt«din a predisposed multitude , was 
naturally wrought to a higher pitch by the very extraordi^ 
nary circumstances of sir Edmondbury Godfrey's death. 
Even at this time , although we reject the imputation 
thrown on the <:atholics , and especially on those who suf- 
fered death for that murder, it seems impossible to frame 
any hypothesis which can better account for the facts that 
seem to be authenticated. That he was murdered by 
those who designed to lay the charge on the papists , and 
aggravate the public fury, may pass with those who rely 
on such writers as Roger North *, but has not the slightest 
corroboration from any evidence , nor does it seem to 
have been suggested by the contemporary libellers of the 
court party. TliKt he might have had , as an active ma- 
gistrate , private enemies , whose revenge took away his 
life, which seems to be Hume's conjecture, is hardly 
more satisfactory*, the enemies of a magistrate are not 
likely to have left his person unplundered , nor is^ it 
usual for justices of peace, merely on account of the dis- 

* Examen, p. 196. 
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charge of their ordinary duties , to incur such desperate 
resentment. That he fell by his own hands was donhtless 
the-so^estion of those who aimed at discrediting the plot ; 
hnt it is impossible to reconcile this with the marks of 
Tiolence which are so positively sworn to have appeared 
on his neck ; and on a later investigation of the subject in 
the year i68a,whenthecourthadbecome very powerful, 
and a belief in the plot had grown almost a mark of dis- 
loyalty, an attempt made to prove the self- murder of 
Godfirey, in a trial before Pendberton , failed altogether ; 
and the result of the whole evidence , on Uiat occasion , 
was stron^y to confirm the supposition that he had pe- 
rished by the hands of assassins '. His death remains at 
this moment a problem , for which no tolerabLy satisfac- 
tory solution can be offered. But at the time it was a very 
natural presumption to connect it with the plot , wherein 
he had not only taken the deposition of Oates ^ a ciil^um-^ 
stance not in itself highly important , but was supposed 
to have received the confidential communications of 
Coleman.* 

' R. i. Fanrell and others. State Trials, yiii. i36i. They were in- 
dicted for pnblishing some letters to prove that Godfrey had killed 
liifiiself. Thej defended themselyes by calling witnesses to prove the 
tmth of the fact, which, though in a case of libel,. Pemberton allowed. 
Bnt their own witnesses proved that Godfrey's body had all the ap- 
pearance of fieing strangled. 

The Roman catholiot gave out, at the time of Godfrey's death , 
that he had killed himself, and hurt their own cause by foolish lies. 
North's Examen, p. 100. 

* It was deposed by a respectable witness, that Godfrey entertained 
apprehensions on account of what he had done as to the pfet, and 
had said, ** On my conscience, I believe I shall be the first martyr. " 
State Trials, viL 168. These litde additional circumstances, which 
are suppressed by later historians , who speak of the plot as unfit to 
impose on any but the most bigoted fanatics , contributed to make 
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Another circumstance , much calculated to persuade or- 
dinary minds of the truth of the plot , was the trial of Read- 
ing y a Romish attorney, for tampering with the witnesses 
against the accused catholic peers , in order to make them 
keep out of the way '. As such clandestine dealing with 
witnesses creates a strong , and perhaps with some , too 
strong a presumption of guilt, where justice is sure to be 
uprightly administered , men did not make a fair distino 
tion as to times , when the yiolence of the court and jury 
gave no reasonable hope of escape *, and when the most 
innocent party would much rather procure the absence" 
of a perjured witness, than trust to the chance of dis^ 
proving his testimony. 

There was , indeed , good reason to distrust the course 
of justice. Never were our tribunals so disgraced by the 
brutal manners and iniquitous partiality of the bench j 
as in the latter years of this reign. The State Trials , none 
of which appear to have been published by the prisoners^ 
friends , bear abundant testimony to the turpitude of the 
judges. They explained away and softened the palpable 
contradictions of witnesses for the crown , insulted and 
threatened those of the accused, checked all cross-exa- 
mination , assumed the truth of the charge throughout 
the whole of every trial*. One Whitbread , a Jesuit , 

pp a body of presumptive and positive evidence , from which haman 
belief is rarely withheld. 

It is remarkable , that the most acute and diligent historian we 
possess for those times, Ralph , does not in the slightest degree pre- 
tend to account for Godfrey's death ; though in his general reflections 
on the plot , p. 555 , he relies too much on the assertions of North 
and L'Estrange. 

' State Trials, vii. a 59. North's Examen, 240. 
* State Trials, vol. vii. passim. On the trial of Green, Berry , and 
Hill, for Godfrey's murder, part of the story for the prosecution 
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haying been indicted with several others , and the evi- 
dence not being sufficient, Scroggs discharged the jury 
of him 9 but ordered him to be kept in custody till more 
proof might come in. He was accordingly indicted agai& 
for the same offence. On his pleading that he had been 
already tried , Scroggs and North had the effrontery to 
deny that he had been ever put in jeopardy , though the 
witnesses for the crown had been fully heard , before 
the jury were most irregularly and illegally discharged of 
him on the former trial* North said he had often known 
it done , and it was the t^ommon course of law. In the 
course of this proceeding , Bedloe , who had deposed 
nothing explicit* against the prisoner on the former trial , 
accounted for this by saying, it was not then conve- 

was, that the body was brought to Hill's lodgings on the Saibrday , 
and remained there titi Monday. The prisoner called witnesses who 
lodged in the ftame hoojie, te prove that it oould not have been there 
without their knowledge. Wild) One of the judges, a^ssuming, as 
usual y the truth of the story as beyond controversy, said it was very 
suspicious that they should see or hear nothing of it; and another, 
Dolben , told them it was well they were not indicted. Id. 199. Jones ^ 
summing up the evidence on sir Thomas Gascoigne's trial at York 
(an aged catholic gentleman , most improbably accused of accession to 
the plot ) , says to the jury : '* Gentlemen f you have the king's trit- 
ness on his oath; he that testifies against him is barely on his word, 
and he is a papist;" id. loSg : thus deriving an argument from an 
iniquitous rule which , at that time , prevailed in our law , of refusing 
to hear the prisoner's witnesses tipon oath. GaScoigne , however ^ was 
acquitted. 

It would swell this nbf e to an unwarrantable length , weve I to Ex- 
tract so much of the trials as might fcdly exhibit all the instances of 
gross partiality in the conduct of the judges. I must , therefore , refer 
my readers to the volume itself , a standing monument of the necessity 
of the retplutiou , not only as it rendered the judges independent of 
the crown , but as it brought forward those principles of equal and 
indifferent justice , which can never b^ e^iCpected to flourish bat ttdder 
the shadow of liberty. 
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nient ; an answer with which the court and jury were 
content. * 

It is remarkable, that although the king mi^t be 
justly surmised to give little credence to the pretended 
plot , and the duke of York was manifestly affected in 
bis interests by the heats it excited, yet the judges most 
subservient to the court , Serous , North , Jones , went 
with all violence inta the popular cry , till the witnesses 
beginning to attack the queen , and to menace the duke, 
they found it was time to rein in , as far as they could , 
the passions they had instigated*. Pemberton, a more 
honest man in political matters, showed a remarkable 
intemperance and unfairness in all trials relating to 
popery. Even in that of lord Stafford in 1680 , the last, 
and perhaps the worst proceeding under this delusion , 
though the court had a standing majority in the house 
of lords, he was convicted by fifty -five peers against 
thirty-onft; the earl of Nottingham , lord chancellor, the 
duke of Lauderdale , and several others of the adminis- 
tration voting him guilty, while he was acquitted by 
the honest HoUis and the acute Halifax^. So far was the 

' State Trials, 119. 3i5. 344- 

* Roger North , whose long account of the popish plot is, as nsoal 
with him, a medley of tmth and lies, acnteness and absordity, re- 
presents his brother, the chief justice, as perfectly immaculate in the 
midst of this degradation of the bench. The State Trials, however, 
show that he was as partial and unjust towards the prisoners as any 
of the rest , till the got emmittit thought it necessary to interfere. The 
moment when the judges veered round, was on the trial of sir George 
Wakeman, physician to the queen. Scroggs, who had been in- 
famously partial against {be prisoners upon every former occasion , 
now treated Oates and Bedloe as tl^ deserved , though to the aggra- 
vation of his own disgrace. State Trials , vii. 619 — 686. 

' State Trials, i55a. Pari. Hist. 1339. Stafford, though not a man 
of much ability, had rendered himself obnoKiona as a prominent op^ 
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belief in the popish plot , or the eagerness in hunting its 
victims to death , from being confined to the whig faction , 
as some writers have heen willing to insinuate. None had 
more contributed to rouse the national out-cry against 
the accused , and create a firm persuasion of the reality 
of the plot , than the clergy in their sermons , even the 
most respectable of their order , Sancroft , Sharp , Bar- 
low ,' Burnet , Tillotson , Stillingfleet ; inferring its truth 
from Godfrey's murder , or Coleman's letters ; calling for 
the severest laws against catholics , and imputing to them 
the fire of London , nay even the death of Charles I. ^ 

Though the duke of York was not charged with parti- 
cipation in the darkest schemes of the popish conspira- 
tors , it was evident that his succession was the great aim 
of their endeavours , and evident also that he had been 
engaged in the more real and undeniable intrigues of 
Coleman. His accession to the throne, long viewed with 
just apprehension , now seemed to threaten such perils to 

poser of all measures intended to check the growth of popery. His 
name appears constantly in protests upon such occasions ^ as for in- 
stance, March 3, 1678, against the bill for raising money for a French 
war. Reresby praises his defence yery highly ^ p. 108. The duke of 
York , on the contrary , or his biographer , observes : *' Those who 
-wished lord Stafford well were of opinion , that had he managed the 
advantages which were given him with dexterity , he would have 
made the greatest part of his judges ashamed to condemn him ; but 
it was his misfortune to play his game worst when he had the best 
cards. " P. 687. 

' I take this from extracts out of those sermons, contained in a 
Roman catholic pamphlet printed in 1687, and entitled Good Advice 
to the Pulpits. The protestant divines did their cause no goocL by mis- 
representation of their adversaries , and by their propensity to rude- 
ness and scurrility. The former fault, indeed, existed in a much greater 
degree on the opposite side, but by no means the latter. See also a 
treatise by Barlow, published in 1679, entitled Popish Principles per- 
nicious to Protestant Princes. 
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every part of the constitution , as ought not supinely to 
be waited for, if any means could be devised to obviate 
them. This gave rise to the bold measure of the exclusion 
bill , too bold indeed for the spirit of the country , and 
the rock on which English liberty was nearly shipwrecked. 
In the long parliament , full as it was of pensioners and 
creatures of court influence , nothing so vigorous would 
have been successful. Even in the bill which excluded 
catholic peers from sitting in the house of lords , a pro- 
viso , passed by a majority of two voices , exempting the 
duke of York from its operation , having been sent down 
from the other house*. But the zeal they showed against 
Danby induced the king to put an end to this parliament 
of seventeen years duration ; an event long ardently de- 
sired by the popular party , who foresaw their ascendancy 
in the new elections *. The next house of commons , ac- 
cordingly, came together with an ardour not yet quenched 

' Pari. Hist. lo^o. 

* See Maryell*s ** Seasonable Argnment to persuade all the grand 
Juries in England to petition for a new Parliament. " He gives very 
bad characters of the principal members on the court side; bnt we 
cannot take for granted all that comes from so unscrupulous a libeUer. 
Sir Harbottle Grimstone had first thrown out, in the session of 167$, 
that a standing parliament was as great a grievance as a standing 
army, and that an application ought to be made to the king for a disso- 
lution. This was not seconded, and met with much disapprobation 
from both sides of the house. Pari. Hist. vii. 64< But the coontiy 
party, in two years' time, had changed their views, and were become 
eager for a dissolution. An address to that effect was moved in the 
house of lords, and lost by only two voices, the duke of York 
voting for it. Id. 800. This is explained by a passage in Coleman's 
Letters, where that intriguer expresses his desire to see parliament 
dissolved, in the hope that another would be more favourable to th* 
toleration of catholics. This must mean that the dissenters might gais 
an advantage over the rigorous church of England men, and be 
induced to come into a general indulgence. 
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by corruptioti ; and after reviving the impeachments com- 
menced by their predecessors, and carrying a measure 
long in agitation , a test ' which shut the catholic peers 

' This test, 3o Car. ZI. «tat. 9. is the declaration subscribed by 
members of botb houses of parliament on taking tkeir seats, that 
there is no transubstantiation of the elements in the Lord's supper ; 
and that the invocation of saints, as practised in liie church of Rome, 
is idolatrous. The oath of supremacy was already taken by the com- 
mons, though not by the lords; and it i» a great mistake to imagine 
that catholics were legally capable of sitting in the lower house before 
the act of 1679. But it had been the aim of the long parliament in 
164a to exclude them from the house of lords; and this was of course 
reyiyed with greater eagerness, as the danger from their influence 
grew more apparent. A bill for this purpose passed the commons 
in 1675, but was thrown out by the peers* Journals, May i4 » Nov. 8. 
It was brought in again in the spring of 1678. Pari. Hist. 990. In 
the autumn of the same year it was renewed , when the lords agreed 
to the oath of supremacy, but omitted the declaration against tran- 
substantiation , so far as their own house ^as affected by it. Lord's 
Journals, Nov. 20, 1678. They also excepted the duke of York from, 
the operation of the bill, which exception was carried in the commons 
by two voices. Pari. Hist. 1040. The duke of York and seven more 
lords protested. 

The violence of those times on all sides, will account for this theo- 
logical declaration , but it is more difficult to justify its retention at 
present. Whatever influence a belief in the pope's supremacy may 
exerpice upon men's politics, it is hard to see how the doctrine of 
transubstantiation can directly affect them ; and surely he who re- 
nounces the former cannot be vei*y dangerous on account of his 
adherence to the latter. Nor is it less extraordinary to demand from 
many of those who usually compose, a house of commons, the assertion 
that the practice of the church of Rome in the invocation of saints 
is idolatrous; since, even on the hypothesis that a country gen- 
tleman has a dear notion of what is meant by idolatry, he is, in 
many cases, wholly out of the way of knowing what the church 
of Rome, or any of its members, believe or practise. The invocation 
of saints, as held and explained by that church in the council of 
Trent, is surely not idolatrous , with whatever error it may be charged ; 
but the practice at least of uneducated Roman catholics seems fully 
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out of. parliament, went upon the exclusion bill. Their 
dissolution put a stop to this, and in the next parliament 
the lords rejected it. * 

The right of excluding an unworthy heir from the 
succession was supported not only hy the plain and fun- 
damental principles of civil society, which establish the 
interest of the people to be the paramount object of po- 
litical institutions , but by those of the English constitu- 
tion. It had always been the better opinion among lawyers, 
that the reigning king with consent of parliament was 
competent to make any changes in the inheritance of 
the crown ; and this , besides the acts passed under 
Henry VIII empowering him to name his successor , was 
expressly enacted , with heavy penalties against such as 
should contradict it, in the thirteenth year of Elizabeth. 
The contrary doctrine indeed , if pressed to its legitimate 
consequences , would have shaken all the statutes that 
limit the prerogative ^ since , if the analogy of entails in 
private inheritances were to be resorted to , and the exist- 
ing legislature should be supposed incompetent to alter 
the* line of succession , they could as little impair , as 
they could alienate , the indefeasible rights of the heir ; 

to justify the declaration , understanding i| to refer to certain super- 
stitions, countenanced, or ilot eradicated, by tlieir clergy. I have 
sometimes thought that the legi^ator of a great nation sets off oddly 
by solemnly professing theological positions about \7hich he knows 
nothing , and swearing to the possession of property which he does 
not enjoy. 

' The second reading of tine exclusion bill was carried. May 11, 
1679, by 207 to 128. The debates are in Parliamentary History, 
II35, et post. In the next parliament it was carried without a di- 
vision. Sir Leoline Jenkins alone seems to have taken the high 
ground, that ^' parliament cannot disinherit the heir of the crown; 
and that if such an act should pass , it would be invalid in itself, '* 
Id. 1191. 
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nw could he be bound by restrictions to which he had 
never given his assent. It seemed strange to maintain, 
that the parliament could reduce a king of Englandto the 
condition of a doge of Venice , by shackling and taking 
away his authority, and yet could not divest him of a 
title which they could render little better than a mockery. 
Those accordingly who disputed the legislative omnipo- 
tence of parliament did not hesitate to assert that statutes 
infringing on the prerogative were null of themselves. 
With the court lawyers conspired the clergy , who pre- 
tended these matters of high policy and constitutional law 
to be within their province, and , with hardly an excep- 
tion , took a zealous part against the exclusion. It was 
indeed a measure repugnant to the common prejudices 
of mankind ; who , without entering on the abstract com- 
petency of parliament, are naturally accustomed, in an 
hereditary monarchy , to consider the next heir as pos- 
sessed of a right , which , except through necessity , or 
notorious criminality, cannot be justly divested. The 
mere profession of a religion diflferent from the esta- 
hlished does not seem , abstractedly considered , an ade- 
quate ground for unsettling the t^egular order of inhe- 
ritance. Yet such was the narrow bigotry of the sixteenth 
and seventeenth centuries , which died away almost en- 
tirely among protestants in the next , that even the trifling 
differences between Lutherans and Calvinists had fre- 
quently led to alternate persecutions in the German states, 
as a prince of one or the other denomination happened 
to assume the government. And the Romish religion , in 
particular , was , in that age , of so restless and malignant 
a character , that unless the power of the crown should 
be far more strictly limited than had hitherto been the 
case , there must be a very serious danger from any so- 
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yereign of that faith ^ and the letters of Coleman, as well 
as other evidences , made it manifest , that the duke of 
York was engaged in a scheme of- general conversion , 
which , from his arhitrary temper , and the impossibility 
of succeeding by fair means , it was just to apprehend , 
must involve the subversion of all civil liberty. Still this 
was not distinctly perceived by persons at a distance from 
the scene , imbued , as most of the gentry were, with the 
prindtples of the old cavaliers, and those which the church 
had inculcated. The king , though hated by the dissentei^ , 
retained the affections of that party , who forgave the 
vices they deplored to his father's memory, and his per- 
sonal affability. It appeared harsh and disloyal to force 
his consent to the exclusion of a brother , in whom he 
saw no crime , and to avoid which he offered every pos- 
sible expedient * . There will always be found in the people 
of England a strong unwillingness to force the reluctance 
of their sovereign — a latent feelings of which parties, 
in the heat of their triumphs , are seldom aware , because 
it does not display itself until the moment of reaction. 
And although , in the less settled times before the revo* 
lution , this personal loyalty was highly dangerous ,. and 
may still, no doubt, sometimes break out so as to frus- 
trate objects of high import to the public weal , it is on 
the whole a salutary temper for the conservation of the 
monarchy , which may require such a barrier against the 
encroachments of fstctions, and the fervid passions of the 
multitude. 

' While the exclusioa bil] was passing the commonfty. the king 
took the pains to speak himself to almost every lord, to dissuade 
him from assenting to it when it should come up, telling them at 
the same time, let what would happen, he would ne?er suffer sach 
a villainous bill to pass. Life of James, 553. 
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The bill of exclusion was drawn with as much regard 
to the inheritance of the duke of York's daughters as they 
could reasonably demand ^ or as any lawyer engaged for 
them could have shown ^ though something different 
seems to be insinuated by Burnet. It provided that the 
imperial crown of England should descend to and be en- 
jayed by such person or persons successively during the 
life of the duke of' York , as should have inherited or 
enjoyed the same, in case he were naturally dead. If 
the princess of Orange was not expressly named , which , 
the bishop tells us , gave a jealousy , as though it were 
intended to keep that matter still undetermined , this si- 
lence was evidently justified by the possible contingency 
of the birth of a son to the duke , whose right there was 
no intention in the framers of the bill to defeat. But a 
large part of the opposition had unfortunately other 
objects in view. It had been the great error of those who 
withstood the arbitrary counsels of Charles 11 to have 
admitted into their closest confidence, and in a consi- 
derable degree to the management of their party , a man 
so destitute of all honest principle as the earl of Shaftes- 
bury. Under his contaminating influence , their passions 
became more untractable, their connexions more seditious 
and democratical , their schemes more revolutionary, and 
they broke away more and more from the line of national 
opinion , till a fatal re-action involved themselves in ruin , 
and exposed the cause of public liberty to its most immi- 
nent peril. The countenance and support of Shaftesbury 
brought forward that unconstitutional and most impolitic 
scheme of the duke of Monmouth's succession. There 
could hardly be a greater insult to a nation used to res- 
pect its hereditary line of kings , than to set up the bas- 
tard of a prostitute , without the lea^t pretence of personal 
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excellence or public services , against a princess of known 
virtue and attachment to the protestant religion. And the 
eflfrontery of this attempt was aggravated by the libeb 
eagerly circulated to dupe the credulous populace into a 
belief of Monmouth's legitimacy. The weak young man , 
lured on to destruction by the arts of intriguers and the 
applause of the multitude , gave just offence to sober- 
minded patriots , who knew where the true hopes of pub- 
lic liberty were anchored, by a kind of triumphal pro- 
cession through parts of the country , and by other indi- 
cations of a presumptuous ambition. ^ 

' Ralph, p. 49^* The atrocious lihel, entitled ** An Appeal. from 
the Country to the City, " published in 1679, and usually ascribed 
to Ferguson (though said in Biogr. Brit. art. L*£stra.nge, to be 
written by Charles Blount), was almost sufficient of itself to excuse 
the return of public opinion towards the throne. State Tracts, temp. 
Car. II. ; Ralph , i. ^y6 ; Pari. Hist. iv. Appendix. The king is 
personally struck at in this tract with the utmost fury : the queen is 
called Agrippina, in allusion to the infamous charges of Oates; 
Monmouth is held up as the hope of the country. '* He will stand 
by you, therefore you ought to stand by him. He who hath, the 
worst title always makes the best king. " One. Harris was tried for 
publishing this pamphlet. The jury at first found him guilty, of 
selling; an equivocal verdict, by which they probably meant to deny, 
or at least to disclaim , any assertion of the libellous character of the 
publication. But Scroggs telling them it was their province to say 
guilty or not guilty, they returned a verdict of guilty. State Trials, 
vii. 9^5. 

Another arrow dipped in the same poison was a " Letter to a 
Person of Honour concerning the Black Box. " Somers' Tracts, viii. 
189. The story of a contract of marriage between the king and Mrs. 
Waters , Monmouth's mother , concealed in a black box , had lately 
heen current, and the former had taken pains to expose its falsehood 
by a public examinatfon of the gentleman whose name had been 
made use of. This artful tract is intended to keep up the belief of 
Monmouth's legitimacy, and even to graft in on the undeniable false* 
hood of that tale, as if it had been purposely fabricated to delude the 
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If any apology can be made for the encouragement 
given by some of the whig party^ for it was by no means 
general, to the pretensions of Monmouth, it must be 
found in their knowledge of the king's affection fof him , 
which furnished a hope that he might more easily be 
brought into the exclusion of his brother for the sake of 
so bteloved a child , than for the prince of Orange. And 
doubtless there was a period when Charles's acquiescence 
in the exclusion did not appear so unattainable , as from 
his subsequent line of behaviour we are apt to consider it. 
It appiears from the recently published life of James , that 
in the autumn of 1680 the embarrassment. of the king's 
situation , and the influence of the duchess of Portsmouth, 
w^ho had gone over to the exclusionists , made him seriously 
deliberate on abandoning his brother *. Whether froiti na- 

people by setting tbem on A vrrohg scent. See also another libel of 
the same class, p. 197. 

Though Monmouth*s illegitimacy is past all question, it has been 
observed by Harris^ that the princess of Orange, in -writing to her 
brother about Mrs. Waters, in i655, twice names her as his wife. 
Thurloe^ i. 665 , quoted in Harris's Lives, iv* 168. But though this 
was a scandalous indecency on her part, it proves no more than 
that Charles , like other young men , in the heat of passion, was foolish 
enough to give that appellation to his. mistress; and that his sister 
humoured him in it. 

Sidney mentions a strange piece of Monmouth's presumption. 
"When he went to dine with the city in October, 1680, it was 
remarked that thie bar, by which the heralds denote illegitimacy, 
had beeii taken off the royal arms on his coach. Letters to Sa- 
ville, p. 54- 

VLife of James, 5ga, etpost. Compare Dalrymple, p. a65, et post. 
Barillon was evidently of opinion that the king would finally abandon 
his brother. Sunderland joined the duchess of Portsmouth , and was 
one of the thirty peers who voted for the bill in November, 1680. 
James charges Godolphin also with deserting him, p. 6r5. But his 
name does not appear in the protest signed by twenty-five peers 
III, 19. 
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tural instability of judgment , from the steady adherence 
of France to the duke of York, or from observing the great 
strength of the tory party in the house of lords , where 
the hill was rejected by a majority of 63 to 3o, he soon 
returned to his former disposition. It was long , however, 
before he treated James with perfect cordiality. Conscious 
of his own insincerity in religion , which the duke's bold 
avowal of an obnoxious creed seemed to reproach , he was 
provoked at bearing so much of the odium , and incurring 
so many of the difficulties , which attended a profession 
that he had not ventured to make. He told Hyde before 
the dissolution of the parliament of 1680 , that it would 
not be in his power to protect his brother any longer, if 
he did not conform and go to church '. Hyde himself, 
and the duke's other friends , had never ceased to urge 
him on this subject. Their importunity was renewed by 
the king's order, even after the dissolution of the Oxford 
parliament , and it seems to have been the firm persuasion 
of most about the court that he could only be preserved 
by conformity to the protestant religion. He justly ap- 
prehended the consequences of a refusal •, but inflexibly 
conscientious on this point , he braved whatever might 
arise from the timidity or disaffection of the ministers 
and the selfish fickleness of the king. 

In the apprehensions excited by the king's unsteadiness, 
and the defection of the duchess of Portsmouth , he deemed 
his fortunes so much in jeopardy, as to have resolved on 
exciting a civil war, rather than yield to the exclusion. 
He had already told Barillon that the royal authority could 

though that of the privy seal , lord Anglesea , does. The duchess of 
Portsmouth sat near the commons at Stafford's trial , ^^ dispensing 
her sweetmeats and gracious looks among them. " P. 638. 
■ Life of James, p. 6Sy. 
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be re-established by no other means \ The episcopal party 
in Scotland had gone such lengths that they could hardly be 
safe under any other king. The catholics of England were 
of course devoted to him. With the help of these he hop^d 
to show himself so formidable ,"that Charles would find it 
his interest to quit that cowardly line of politics , to which 
he was sacrificing his honour and affections. Louis , never 
insensible to any occasion of rendering England weak and 
miserable, directed bis ambassador to encourage the duke 
in this guilty project with the promise of assistance *. It 
seems to have been prevented by the wisdom or public 
spirit of Churchill , who pointed out to Barillon the ab- 
surdity of supposing that the duke could stand by himself 
in Scotland. This scheme of lighting up the flames of ci- 
vil war in three kingdoms for James's private advantage 
deserve to be more remarked than it has hitherto been at 
a time when his apologists seem to have become nume- 
rous. If the designs of Russell and Sidney for the preser- 
vation of their country's liberty are blamed as rash and 
unjustifiable , what name shall we give to the project of 
maintaining the pretensions of an individual by means of 
rebellion and general bloodshed ? < 

It is well known that those who took a concern in the 
maintenance of religion and liberty were much divided 
as to the best expedients for securing them •, some , who 
thought the exclusion too violent , dangerous , or imprac- 
ticable , preferring the enactment of limitations on the 
prerogatives of a catholic king. This had begun in fact 
from the court , who passed a bill through the house of 
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' II est persuade que Tautorit^ royale ne se pent r^tablir en Angle- 
terre que par une guerre civile. Aug. 19^ 1680. Dalrymple, a65. 
* Id. 277. Nov. 1680. 
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lords in 1677^ ^^^ *^® security, as it was styled, of tficJ 
protestant religion « This provided that a declaration and 
oath against transubstantiation should be tendered to 
every king within fourteen days after his accession ^ that 
on his refusal to take it ,• the ecclesiastical benefices in 
the gift of the crown should vest in the bishops , excejpt 
that the king should name to every vacant see one out of 
three persons proposed to him by the bishops of the pro- 
vince. It enacted also , that the children of a king refu- 
sing such a test should be educated by the archbishop and 
two or three more prelates. This bill dropped in the com- 
mons , and Marvell speaks of it as an insidious stratagem 
of the ministry*. It is more easy, however, to give hard 
names to a measure originating with an obnoxious go- 
vernment , than to prove that it did not afford a consider- 
able security to the established church, and impose a 
very remarkable limitation on the prerogative. But the * 
opposition in the house of commons had probably con- 
ceived their scheme of exclusion , and would not hearken 
to any compromise. As soon as the exclusion became the 
topic of open discussion , the king repeatedly offered to 
grant every security that could be demanded consistendy 
with the lineal succession. Hoilis , Halifax , and for a time 
Essex , as well as several eminent men in the lower house, 

' Marvell's Growth of Popery, in State Tracts, temp. Car. a. p. 98. 
Pari. Hist. 853. The second reading was carried by 127 to 88. Ser- 
jeant Maynard, who was probably not in the secrets of his party, 
seems to have been surprised at their opposition. An objection with 
Marvell, and not by any means a bad one, would have been that the 
children of the royal family were to be consigned for education to the 
sole goyernment of bishops.. The duke of York, and thirteen other 
peers, protested against this bill, not all of them from the same 
motives, as may be collected from their names. Lords' Journals 9 i3th 
and 1 5th March, 1679. ,^ 
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were in favour of limitations ' , But those which they in- 
tended to insist upon were such encroachments on the 
constitutional authority of the crown , that , except a title 
and revenue , which Charles thought more valuable than 
all the rest , a popish king would. enjoy no one attribute 
of royalty. The king himself, on the 3oth of April 1679 , 
before the heats on the subject had become so violent as 
they were the next year, offered not only to secure all 
ecclesiastical preferments from the control of a popish 
successor, but to provide that the parliament in being at 
a demise of the crown, or the last that had been dissolved , 
should immediately sit and be indissoluble for a certain 
time 5 that none of the privy^council , nor judges, nor 
lord lieutenant , or deputy lieutenant , nor officer of the 
navy, should be appointed during the reign of a catholic 
king , without consent of parliament. He offered , at the 
same time , most readily to consent to any further provi- 
sion that could occur to the wisdom of parliament for the 
security of religion and liberty consistently with the right 
of succession. Halifax , the eloquent and suceessful oppo- 
nent of the exclusion , was the avowed champion of limi- 
tations. It was proposed, in addition to these-offers of the 
king , that the duke , in case of his accession , should have 
no negative voice on bills ; that he should dispose of no 
civil or military posts without consent of parliament ; 
that a council of forty-one , nominated by the two houses, 
should sit permanently during the recess or interval of 
parliament , with power of appointing to all vacant of- 

* Lords Russell and Cavendish , sir W. Coventry and sir Thomas 
Littleton, seem to have been in favour of limitations. Lord J. Russell, 
p. 4^. Ralph, 446* Sidney's Letters, p. Sa. Temple and Shaftesbury^ 
for opposite reasons , stood alone in the council against the scheme of 
limitations. Temple's Memoirs. 
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fices , subject to the future approbation of the lords and 
commons'. These extraordinary innovations would, at 
least for the time , have changed our constitution into a 
republic, and justly appeared to many persons more re- 
volutionary than an alteration in the course of succession. 
The duke of York looked on them with dismay ; Charles 
indeed privately declared, that he would never consent to 
such infringements of the prerogative*. It is not , however, 
easy to perceive how he could have escaped from the ne- 
cessity of adhering to his own propositions , if the house 
of commons would have relinquished the bill of exclusion. 
The prince of Orange , who was doubtless in secret not 
averse to the latter measure, declared strongly against 
the plan of restrictions , which a protestant successor 
might not find it practicable to shake off. Another ex- 
pedient , still more ruinous to James than that of limita- 
tions , was what the court itself suggested in the Oxford 
parliament , that the duke retaining the title of king , a 
regent should be appointed , in the person of the princess 
of Orange , with all the royal prerogatives ] nay, that the 
duke , with his pageant crown on his head , should be 
banished from England during his life^. This proposition, 

* Commons* Journals , a 3d Nov. 1680, 8th Jan. 1681. 

' Life of James ^ 634. 67 «• Dalrymple, p. 307. 

^ Dalrymple, p. 3ot. Life of James, 660. 671. The duke gave him- 
self up for lost when he heard of the clause in the king's speech 
declaring his readiness to hearken to any expedient but the exclusion. 
Birch and Hampden, he says, were in favour of this; but Fitzharris's 
business set the house in a flame, and determined them to persist in 
their former scheme. Reresby says, p. 19, confirmed by Pari. Hist. 
1 33, it was supported by sir Thomas Littleton, who is said to have 
been originally against the bill of exclusion, as well as sir William 
Coventry. Sidney's Letters , p. 3a. It was opposed by Jones , Winning- 
ton, Booth , and, if the Parliamentary History be right, by Hampden 
and Birch. 
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which is a great favourite with Burnet, appears liable to 
the same objections as were justly urged against a similar 
scheme at the rcTolution. It was certain, that in either 
case James would attempt to obtain possession of power 
by force of arms , and the law of England would not treat 
Tery favourably those who should resist an acknowledged 
king in his natural capacity, while the statute of Henry VII 
would , legally speaking , afford a security to the adherents 
of a de facto sovereign. 

Upon the whole , it is very unlikely , when we look at 
the general spirit and temper of the nation , its pre- 
dilection for the ancient laws , its dread of commonwealth 
and fanatical principles , the tendency of the upper ranks 
to intrigue and corruption, the influence and activity of^ 
the church , the bold counsels and haughty disposition of 
James himself , that either the exclusion , of such exten- 
sive limitations as were suggested in lieu of it , could have 
been carried into effect with much hope of a durable 
settlement. It would , I should conceive , have been practi- 
cable to secure the independence of the judges , to exclude 
placemen and notorious pensioners from the house of 
commons , to render the distribution of money among its 
members penal, to remove from the protestant dis- 
senters , by a full toleration , all temptation to favour 
the court, and, above all, to put down the standing 
army. Though none perhaps of these provisions would 
have prevented the attempts of this and the next reign to 
introduce arbitrary power, they would have rendered 
them still more grossly illegal , and , above all , , they 
would have saved that unhappy revolution of popular 
sentiment which gave the court encouragement and tem- 
porary success. 

It was in the year 1679 , that the words whig and tory 
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were first heard in their application to English factions , 
and though as senseless as any cant terms that could be 
devised , they became instantly as familiar in use as they 
have since continued. There were then, indeed, ques- 
tions in agitation , which rendered the distinction more 
broad and intelligible than it has generally been in later 
times, One of these , and the most important , was the 
bill of exclusion , in which, as it was usually debated, 
the republican principle , that all positive institutions of 
society are in order to the general good , came into col- 
lision with that of monarchy, which rests on the. main-r 
tenance of a royal line , as either the end , or at least 
the necessary means of lawful government. But as the 
exclusion was confessedly among tiiose extraordinary 
measures , to which men of tory principles are sometimes 
compelled to resort in^reat emergencies , and which no 
rational whig espouses at any other time , we shall better 
perhaps discern the formation of these grand political 
sects in the petitions for the sitting of parliament, and 
in the counter addresses of the opposite party. 

In the spring of 1679, Charles established a new 
privy-council by the advice of sir William Temple , con- 
sisting in great part of those eminent men in both houses 
of parliament , who had been most prominent in theip 
opposition to the late ministry *• He publicly declared his 

' Temple's Memoirs. He says their revenues in land or oiBces 
amounted to 3oo,oo,ol. per annqm, n^hereas those of the house of 
commons seldom exceeded 4oo,ooo1. The king objected mnch to 
admitting Halifax, but himself proposed Shaftesbury , much against 
Temple's wishes. The funds in Holland rose on the news' Barillon 
was displeased, and said it was making ^* des elats, et non des con* 
seils; " which was not without weight, for the king had declared he 
would take no measure , nor eyen choose any new counsellor, without 
their consent. But the extreme disadvantage of the position in which 
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resolution to govern entirely by the advice of this coun-^ 
cil , and that of parliament. The duke of York was kept 
iu what seemed a sort of exUe at Brussels *. But the just 
suspicion attacihed to the king's character prevented the 
commons from placing much confidence in this new mi- 
nistry, and, as frequently happens, abated their esteem 
for those who , with the purest intentions , had gone into 
the council *. They had soon cause to perceive that their 
distrust had not been excessive. The ministers were 
constantly beaten in the house of lords-, an almost cer- 

this placed the crown rendered it absolutely certain, that it lyas not 
submitted to with sincerity. Lady Portsmouth told Barillon, the new 
ministry was formed in order to get money from parliament. Another 
motive , no doubt , was to prevent the exclusion bill. 

' Life of James, 558. On the king's sudden illness, Aug. aa, 1^79 » 
the ruling ministers, Halifax, Sunderland, apd Essex, alarmed at the 
anarchy which might come on his death, of which Shaftesbury an4 
Monmouth would profit, sent over for the duke, but soon endeavour- 
ed to make him go into Scotland, and after a struggle against the 
king's tricks to outwit them, succeeded in this object. Id. p. 570, et 
post. 

* Temple. Reresby, p. 89. " So true it is, " he says, " th,at there 
is no wearing the court and country livery together. " Thus also 
Algernon Sidney, in his letters to Saville , p. 16. " The king certainly 
inclines not to be so stiff as formerly in advancing only those that 
exalt prerogative, but the earl of Essex, and some others that are 
coming into play thereupon , cannot avoid being suspected of having 
intentions different from what they have hitherto professed. " He 
ascribed the change of ministry at this time to Sunderland : " if he 
and two more [Essex and Halifax] can well agree among themselves, 
I belieye they will have the management of almost all businesses, and 
may bring much honour to themselves and good to our nation. " 
April ai, 1679. But he writes afterwards, Sept. 8, that Halifax and 
Essex were become very unpopular, p. 5o. ** The bare bein*g pre-, 
ferred , " says secretary Coventry , ** maketh some of them sus- 
pected , though not criminal. " Lord J. Russell's Life of Lord Russell, 
p. 90. 
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tain test, in our government, of the court's insincerity*. 
The parliament was first prorogued, then dissolyed; 
against the advice , in the latter instance , of the majority 
of that council by whom the king had pledged himself to 
be directed. A new parliament , after being summoned 
to meet in October 1679, was prorogued for a twelve- 
month without the avowed concurrence of any member 
of the council. Lord Russell , and others of the honester 
party, withdrew from a board where their presence was 
only asked in mockery or deceit , and the whole specious 
scheme of Temple came to nothing before the conclusion 
of the year which had seen it displayed *. Its author, 
chagrined at the disappointment of his patriotism and 
his vanity, has sought the causes of failure in the folly 
of Monmouth and perverseness of Shaftesbury. He was 
not aware , at least in their full extent , of the king's in- 
trigues at this period. Charles , who had been induced 
to take those whom he most disliked into his council , 
with the hope of obtaining money from parliament , or 
of parrying the exclusion bill , and had consented to the 
duke of York's quitting England, found himself en- 
thralled by ministers whom he could neither corrupt nor 
deceive 5 Essex, the firm and temperate friend of consti- 
tutional liberty in power as he had been out of it , and 
Halifax , not yet led away by ambition or resentment 
from the cause he never ceased to approve. He had re- 
course , therefore , to his accustomed refuge , and humbly 
implored the aid of Louis against his own council and 
parliament. He conjured his patron not to lose this op- 
porti^nity of making England for ever dependent upon 
France. These are his own words , such at least as Baril- 

* See the protests in 1679 , passim. 

' Temple*9 Memoirs. Life of James , 58 1. 
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Ion attributes to him ' . In pursuance of this overture , a 
secret treaty was negotiated between the two kings , 
whereby, after long haggling , Charles , for a pension of 
1,000,000 livres annually during three years, obliged 
himself not to assemble parliament during that time. 
This negotiation was broken off, through the apprehen- 
sions of Hyde and Sunderland , who had been concerned 
in it, about the end of November 1679 , before the long 
prorogation which is announced in the Gazette by a pro- 
clamation of December nth. But the resolution having 
been already taken not to permit the meeting of parlia-^ 
ment , Charles persisted in it as the only means of esca- 
ping the bill of exclusion , even when deprived of the pe- 
cuniary assistance to which he had trusted. 

Though tbc/king's behaviour on this occasion exposed 
the fallacy of all projects for reconciliation with the 
house of commons , it was very well calculated for his 
own ends 5 nor was there any part of his reign wherein 
he acted with so much prudence , as from this time to 
the dissolution of the Oxford parliament. The scheme 
concerted by his adversaries , and already put in opera- 
tion , of pouring in petitions from every part of the king- 
dom for the meeting of parliament , he checked in the 
outset by a proclamation , artfully drawn up by chief 
justice North ; which , while it kept clear of any thing 
so palpably unconstitutional as a prohibition of petitions , 
served the purpose of manifesting the king's dislike to 
them , and encouraged the magistrates to treat all at- 
tempts that way as seditious and illegal , while it drew 
over the neutral and lukewarm to the safer and stronger 
side *. Then were first ranged against each other the 

Dalrymple , p. a3o. 387. 
' See Roger North's account of this court stratagem. Examen of 
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hosts of whig and tory, under their banners of liberty 
or loyalty ; each zealous , at least in profession , to main- 
tain the established constitution , but the one seeking its 
security by new maxims of government , the other by an 
adherence to the old. It must be admitted that petitions 
to the king from bodies of his subjects , intended to advise 
or influence him in the exercise of his undoubted prero- 
gatives , such as the time of calling parUament together, 
familiar as they may now have become , had up prece- 
dent except one in the dark y^ar x64o , and were re-* 
pugnant to the ancient principles of our monarchy. The 
cardinal maxim of toryism is , that the king ought to 
exercise all his lawful prerogatives without the interfe- 
rence , or unsolicited advice even of parliament , much 
less of the people. These novel eflfbrts therefore were 
met by addresses from most of the grand juries , from the 
magistrates at quarter sessions j and &om many corpora- 
tions , expressing not merely their entire confidence in 
the king , but their abhorrence of the petitions for the 
assembling of parliament ; a term which , having been 
casually used in one address , became the watch-word of 
the whole party '. Some allowance must be made for the 
exertions made by the court, especially through the. judges 
of assize , whose charges to grand juries were always of 
a political nature. Yet there can be no doubt that the 
strength of thetories manifested itself beyond expectation. 
Sluggish and silent in its fields , like the animal which it 
has taken for its type , the deep-rooted loyalty of the 

Kennet, 546. The proclamalion itself, however, in the Gazette, 
lath Dec. 1679, is more strongly worded thsm we should expect from 
IN^orth's account of it , and is by no means limited to tumultuous peti- 
tions . 

' London Gazettes of 1680 9 passim. 
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English gentry to the crown may escape a superficial ob- 
server , till some circumstance calls forth an indignant 
and furious energy. The temper shown in 1680 was not 
according to what the late elections would have led men 
to expect , not even to that of the next elections for the 
parliament at Oxford. A large majority returned on both 
these occasions , and that in the principal counties , as 
much as corporate towns , were of the whig principle. 
It appears that the ardent zeal against popery in the 
smaller freeholders must have overpowered the natural 
influence of the superior classes. The middling and lower 
orders , particularly in towns, were clamorous against 
the duke of York and the evil counsellors of the crown. 
But i^ith the country gentlemen , popery was scarce a 
more odious, word than fanaticism ^ the memory of the 
late reign and of the usurpation was still recent , and 
in the violence of the commons , in the insolence of 
Monmouth and Shaftesbury , in the bold assaults upon 
hereditary right , they saw a faint image of that con- 
fusion which had once impoverished and humbled them. 
Meanwhile the ki^'s dissimulation was quite sufficient 
for these simple loyalists ^ the very delusion of the po- 
pish plot raised his name for religion in their eyes, since 
his death was the declared aim of the conspirators ; nor 
did he fail to keep alive this favourable prejudice by 
letting that imposture take its course , and by enforcing 
the execution of the penal laws against some unfortunate 
priests. *- 

' David Lewis was executed at Usk for saying mass., Aug. 27, 
1679. State Trials, vii. a56. Other instances occur in the same vo- 
lume; see especially p. 811. 889. 849. 857. Pembertqn was more 
severe and unjust towards these unfortunate men than Scroggs. The 
luDg, as his brother tells us, came unwillingly into these severities to 
prevent worse. Life of James , 583. 
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It is among the great axlvantages of a court in its con- 
tention with the asserters of popular privileges , that it 
can employ a circumspect and dissembling policy , which 
is never found on the opposite side. The demagogues 
of faction , or the aristocratic leaders of a numerous 
assembly, even if they do not feel the influence of the 
passions they excite , which is rarely the case , are urged 
onwards by their headstrong followers , and would both 
lay themselves open to the suspicion of unfaithfulness 
and damp the spirit of their party , by a wary and tem- 
perate course of proceeding. Yet that incautioiis violence 
to which ill-judging men are templed by the possession 
of power must, in every case, and especially where the 
power itself is deemed a usurpation , cast them headlong. 
This was the fatal error of that house of commons which 
met in October, 1 680 ; and to this the king's triumph may 
chiefly be ascribed. The addresses declaratory of abhor- 
rence of petitions for the meeting of parliament were 
doubtless intemperate with respect to the petitioners; but 
it was preposterous to treat them as violations of privi- 
lege. A few precedents , and those in^mes of much heat 
and irregularity , could not justify so flagrant an en- 
croachment on the rights of the private subject , as the 
commitments of men for a declaration so little affecting 
the constitutional rights and functions of parliament '. 
The expulsion of Wilhens , their own member , for pro- 
moting one of these addresses , though a violent mea- 
sure , came in point of law within their acknowledged 
authority '. But it was by no means a generally received 
opinion in that age , that the house of commons had an 

~oiini>ls, passim. North's Examen, 3yy. 5(1 1 . 

rhey went ■ little loo far, however, when they aclually sealed 

/illi am Waller iQ Withens's place Tor Weitminster. Ralph, 5i4. 
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Unbounded jurisdiction , directly or indirectly , over 
their constituents. The lawyers, being chiefly on the side 
of prerogative , inclined at least to limit very greatly 
this alleged power of commitment for breach of privilege 
or contempt of the house. It had very rarely, in fact , 
been exerted , except in cases of serving legal process on 
members or other molestation , before the long parlia- 
ment of Charles I , a time absolutely discredited by one 
party , and confessed by every reasonable man to be full 
of innovation and violence. That the commons had no 
right of -judicature was admitted ; was it compatible to 
principles of reason «ind justice , that they could , merely 
by using the words contempt or breach of privilege in a 
warrant , deprive the subject of that liberty , which the 
recent statute of Habeas Corpus had secured against the 
highest ministers of the crown ? Yet one Thompson , a 
clergyman at Bhhistol , having preached some virulent 
sermons , wherein he traduced the m,emory of Hampden 
for refusing the payment of sh^>-money, and spoken dis- 
respectfully of queen Elizabeth , as well as insulted those 
who petitioned for the sitting of parliament , was sent for 
in custody of the serjeant to answer at the bar for his 
high misdemeanor against the privileges of that house , 
and was afterwards compelled to find security for his 
forthcoming to answer to an impeachment voted against 
him on these strange charges ' . Many others were brought 
to the bar, not only for tlie crime of abhorrence , but for 
alleged misdemeanors still less affecting the privileges of 
parliament , such as remissness in searching for papists. 
Sir Robert Cann , of Bristol , was sent for in custody of 
the serjeant-at-arms , for publicly declaring that there 

' Journals , Dec. a4) 1^80. 
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was no popish , but only a presbyterian plot. A general 
panic, mingled with indignation , was diffused through 
the country, till one Stawell, a gentleman of Devonshire , 
had the courage to refuse compliance with the speaker's 
warrant •, and the commons , who hesitated at such a time 
to risk an appeal to the ordinary magistrates ,*were com- 
pelled to let this contumacy go unpunished. If indeed we 
might believe the journals of the house, Stawell was ac- 
tually in custody of the Serjeant, though allowed a month's 
time on account of sickness. This was most probably a 
subterfuge to conceal the truth of the case. ' 

These encroachments under the name of privilege were 
exactly in the spirit of the long parliament , and revived 
too forcibly the recollection of that awful period. It was 
commonly in men's mouths , that i64i was come about 
again. There appeared indeed for several months a very 
imminent danger of civil war. I have already mentioned 
the projects of the duke of York in case his brother had 
given way to the exclusion bill. There could be little 
reason to doubt that many of the opposite leaders were 
ready to try the question by arms. Reresby has related 
a conversation he had with lord Halifax immediately after 
the rejection of the bill ^ which shows the expectation of 
that able statesman , that the differences about the suc- 
cession would end in civil war *. The just abhorrence 
good men entertain for such a calamity, excites their in- 
dignation against those who conspicuously bring it on. 
And however desirous some of the court might be to 
strengthen the prerogative by quelling a premature re- 

' Pari. Hist. i. 174. 

* Reresby's Memoirs , 106. Lord Halifax and he agreed , he says , 
on consideration, that the court party were not only the most nutue- 
rous , but the most aclive and wealthy part of the nation. , 
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bellion , the commons were , in the eyes of the nation , 
far more prominent in accelerating so terrible a crisis. 
Their votes in the session of November, 1680, were 
marked by the most extravagant factiousness ' . Their 
conduct in the short parliament held at Oxford in March, 
1681 , served still more to alienate the peaceable part of 
the community. That session of eight days was marked 
by the rejection of a proposal to vest all efifective power 
during the duke of York's life in a regent, and by an 
attempt to screen the author of a treasonable libel from 
punishment , under the pretext of impeaching him at 
the bar of the upper house. It $eems difficult not to $us- 
pect , th^t the secret instigations of Barillon , and even 
his gold , had considerable influence on some of those who 
swayed the votes of this parliament. 

Though the impeachment of Fitzharris , to which I 
have just alluded , was in itself a mere work of temporary 
faction , it brought into discussion a considerable question 
in our constitutional law, which deserves notice , both on 
apcount of its importance , and because a popular writer 
has advanced an untenable proposition on the subject, 

' It was carried by 119 to 9 5 (17th Nov.), to address the king to 
remoTC lord Halifax from his councils and presence for ever. They 
resolved , neni. con. that no member of that house should accept of 
any office or place of profit from the crown , of any promise of one , 
during such time as he should continue a member; and that all 
offenders herein should be expelled. 3oth Dec. They passed resolu- 
tions against a number of persons by name , whom they suspected to 
have advised the king not to pass the bill of exclusion. 7th Jan. 1680. 
They resolved unanimously ( loth Jan.) , that it is the opinion of this 
house, that the city of Londoq was burnt in the year 1666 by the 
papists, designing thereby to introduce popery and arbitrary power 
into this kingdom. They were going on with more resolutions in the 
same spirit, when the usher of the black rod appear^ to prorogue 
them. Pari. Hist. 

III. l3 
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The commons impeached this man of high treason. The 
lords voted , that he should he proceeded against at com- 
mon law. It was resolved , in consequence, hy the lower 
house , ^^ that it is the undouhted right of the commons 
in parliament assemhled , to impeach hefore the lords in 
parliament any peer or commoner for treason , or any 
other crime or misdemeanor : and that the refusal of 
the lords to proceed in parliament upon such impeach- 
ment is a denial of justice , and a violation of the consti- 
tution of parliament ' ." It seems indeed difficult to justify 
the determination of the lords. Certainly the declaration 
in the case of sir Simon de Bereford , who having been 
accused hy the king , in the fourth year of Edward III 
hefore the lords , of participating in the treason of Roger 
Mortimer, that noble assembly protested , with the assent 
of the king in full parliament , that albeit they had 
taken upon them, as judges of the parliament, in the 
presence of the king , to render judgment , yet the peers, 
who theii were or should be in time to come , were not 
bound to render judgment upon others than peers , nor 
had power to do so ^ and that the said judgment thus 
rendered should never be drawn to example or conse- 
quence in time to come , whereby the said peers of the 
land might be charged to judge others than th^ir peers, 
contrary to the laws of the land ; certainly, I say, this 
declaration , even if it amounted to a statute , concerning 
which there has been some question^, was not necessarily 

' Commons* Journals, March a6, i68f. 

* Pari. Hist. ii. 54- Lord Hale doubted \?hether this were a statute. 
But the judges , in 1689 , on being consulted by the lords, inclined to 
think that it was one; arguing, I suppose, from the words ** in foil 
parliament, ** which have been held to imply the presence and assent 
of the commons. 
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to be interpreted as applicable to impeachments at the 
suit of the commons , wherein the king is no ways a party. 
There were several precedents in the reign of Richard H 
of such impeachments for treason. There had been more 
than one in that of Charles I. The objection indeed was 
so novel, that chief justice Scroggs, having been im* 
peached for treason, in the last parliament, though he 
applied to be admitted to bail , had never insisted on so 
decisive a plea to the jurisdiction. And if the doctrine , 
adopted by the lords , were to be carried to its just cour 
sequences , all impeachment of commoners must be at an 
end ; for no distinction is taken in the above mentioned 
declaration as to Bereford between treason and misde* 
meanor. The peers had indeed lost , except during the 
session of parliament , their ancient privilege in cases of 
misdemeanor, and were subject to the v^rdiet of a jury; 
but the principle was exactly the sam^ , and the right of 
judging commoners upon impeachment for corruption or 
embezzlement , which no one called' in question , was as 
much an exception from the ordinary rules of law, as in 
the more rare case of high treason. It is hardly necessary 
to observe that the 29th section of Magna Charta , whibh 
establishes the right of trial by jury, 1^ by its express 
language solely applicable to the suits of the crown. 

This very dangerous and apparently unfounded theory, 
broached upon the occasion of Fitzharrls's impeachment 
by the earl of Nottingham, never obtained reception , and 
was rather intimated , than avowed , in the vote of the 
lords, that he should be proceeded against at common 
law. But after the revolution , the commons having im- 
peached sir Adam Blair, and some others , of high treason, 
a committee was appointed to search for precedents on 
this subject , and after full deliberation , the house of 
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lords came to a resolution , that they would proceed on 
the impeachments ^ The inadvertent position , therefore, 
of Blackstone *, that a commoner cannot be impeached 
for high treason , is not only difficult to be supported upon 
ancient authorities , but contrary to the latest determina*- 
tion of the supreme tribunal. - 

No satisfactory elueidatian of the strange libel for 
which Fitzharris suffered death has yet been afforded. 
There is much probability in the supposition , that it was 
written at the desire of some in the court, in order to 
cast odium on their adversaries ; a very common strata- 
gem of unscrupulous partisans^. It caused an impression 
unfavourable to the whigs in the nation. The court made 
a dexterous use of that extreme credulity, which has been 
supposed characteristic of the English , though it belongs 
at least equally to every other people. They seized into 
their hands the very engines, of delusion that had been 
turned against them. Those perjured witnesses, whom 
Shaftesbury had hallooed on through all the infamy of 
the popish plot , were now arrayed in the same court to 
swear treason and conspiracy against him ^. Though he 

' Hatsell's Precedents , iv. 54, and Appendix , 347. State Trials, y'm. 
a36; and xii. iai8. 

* Commentaries, vol. iy. c. 19. 

^ Ralph, 564, ct post* State Trials, aii3. 4^7'' North's Esqimen, 
374. Fitzharris was an Irish papist, who had evidently had intem'iews 
with the l^ing through lady Portsmouth. One Hawkins, afterwards 
made dean of Chichester for his pains, published a narrative of this 
case full of falsehoods^ 

* State Trials, yiii. 759. Roger North's remark on this is worthy 
of him; '^ having sworn false, as it is manifest some did before to 
one purpose, it is more likely they swore true to the contrary. *' 
Examen, p. 117. And sir Rohert Sawyer's observation to the same 
effect is also worthy of him. On College's trial, Oates, in his exami- 
nation for the prisoner, said, that Turberville had changed sides; 
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escaped by the resoluteness of his grand jury, who refused 
to find a bill pf indictment on testimony, which they pro- 
fessed themselves to disbelieve^ and which was probably 
false, yet this extraorcfinary deviation from the usual 
practice did harm rather than otherwise to the general 
cause of his faction. The judges bad taken care t^at the 
witnesses -Should be examined in open court , so that the 
jury^ partiality, should they reject such positive testi- 
mony, might become glaring. Doubtless it is , in ordinary 
cases , the duty of a grand juror to find a bill upon the 
direct testimony of witnesses , where they do not con- 
tradict themselves or each other, and where their evi- 
dence is not palpably incredible or contrary to Kis own 
knowledge ' . The oath of that inquest is forgotten , either 
where they render themselves, as seems too often the 

Sawyer, as counsel for the crown, answered, ** Dr. Oates, Mr. Tur- 
berville has not changed sides , you have ; he is still a witness for the 
-kiAgy.you are against him. " State Trials, viii. 639. 

The opposite party were a little perplexed hy the necessity of 
refuting testimony they had relied upon. In a dialogue, intitled 
Ignoramus Vindicated, it is asked, why we^e Dr. Oates and others 
belieyed against the papists? and the best answer the case admits is 
given : <^ Because his and their testimony was backed by that undeni- 
able evidence of Coleman's papers, Godfrey's murder , and a thousand 
other pregnant circumstances, which makes the case much different 
from that when people, of very suspected credit, swear the grossest 
improbabilities. " But the same witnesses, it is urged, had lately been 
believed against the papists. *' What! then , " replies the advocate of 
Shaftesbury , ** may not a man be very honest and credible at one 
time, and six months after, by necessity, subornation, malice, or 
twenty ways, become a notorious villain? " 

' The true question for a grand juror to ask himself seems to be 
this : Is the evidence such as thiit, if the prisoner can prove nothing 
to the contrary, he ought to be convicted? However, where any con- 
siderable doubt exists as to this, as a petty juror ought to acquit, so a 
grand juror ought to find the indictment. 
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case , the mere conduit-pipes of accusation , putting a 
prisoner in jeopardy upon such slepder evidence , as does 
not call upon him for a defence -, or where , as we have 
sometimes known in political causes, they frustrate the 
ends of justice by rejecting indictments which are fully 
substantiated by testimony. Whether the grand jury of 
Lotidbn , in thieir celebratied ignoramus on the indictment 
preferred against Shaftesbury, had sufficient grounds for 
their incredulity, I will not pretend to determine ' . There 
was probably no one man among them who had not im-- 
plicitly swallowed the tales of the 9kme witnesses in the 
trials for the pldt. Th(e nation ^ howeyer, in general , les& 
bigoted , or at least more honest in their bigotry, than 
those Lonclon citizens , wis staggered by so many deposi- 
tions to a traitorous conspiracy, in those who had pre- 
tended an excessive loyalty to the king's person *. Men 
unaccustomed to courts of justice are naturally prone to 

* Roger North, and th« prerogative writers in general, speak of 
this inquest as a scandalous piece of perjury , enough to justify the 
measures soon afterwards taken against the city. But Ralph , who , at 
this period of history , is very impartial, seems to think ihe jury war- 
ranted by the absurdity of the depositions. It is to be remembered, 
that the petty juries had shown themselves liable to intimidation, and 
that the bench was sold to the court. In modem times, such an 
ignoramus could hardly ever be justified. There is strong reason to 
believe, that the court had recourse to subornation of evidence 
against Shaftesbury. Ralph, i4o, et post. And the witnesses were 
chiefly low Irishmen, in whom he was not likely to have placed 
confidence. As to the association found among Shaftesbury's papers , 
it was not signed by himself, nor, as I conceive, treasonable, only 
binding the associators to oppose the duke of York, in case of his 
coming to the crown. State Trials, viii. 786. See also Say, and 835. 

* If we may believe James [I , the populace hooted Shaftesbury 
when he was sent to the Tower. Macpherson, 11 4* Lif<6 of James, 
688. This was an ' improvement on the oMt damnatos, 'piey rejoiced^ 
however , much more , as he owns, at the ignoramus, p. 714* 
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give credit to the ppsitiye oaths of witnesses. They were 
still more persuaded , when , as in the trial of College at 
Oxford , they saw this testimony sustained by the appro- 
bation of a judge (and that judge a decent hypocrite ^ 
who gave no scandal) , and confirmed by the verdict of a 
jury. The gross iniquity practised towards the prisoner 
in that trial was not so generally bruited as his convic- 
tion *. There is in England a remarkable confidence in 
our judicial proceedings, in part derived from their 
publicity, and partly from the indiscriminate manner in 
which jurors are usually summoned. It must be owned 
that the administration of the two last Stuarts was cal- 
culated to show how easily this confiding temper might 
be the dupe of an insidious ambition. 

The king's declaration of the reasons that induced him 
to dissolve the last parliament , being a manifesto against 
the late majority of the house of commons, was read in 
all churches. The clergy scarcely waited for this pretext 
lo take a zealous part for the crown. Every one knows 
their influence over the nation in any cause which they 
make their own. They seemed to change the war against 

' See College's case in State Trials , viii. 549 > ^'^^ Hawles's remarks 
on it, 733. Ralphs 636. It is one of the worst pieces "^of judicial 
iniqaity that we find in the whole collection. The written instructions 
he had given to his counsel hefore the trial were taken away from 
him, in order to learn the grounds of his defence. North and Jones, 
the judges before whom he was tried, afforded him no protection. 
But besides this, even if the witnesses had been credible, it does not 
appear to me that the facts amounted to treason. Roger North outdoes 
himself in his justification of the proceedings on this trial. Examen, 
p. 587. What would this fellow have been in power, when he writes 
thus in a sort of proscription , twenty years after the revolution ! But 
ill justice it should be observed , that his portraits of North and Jones , 
id. 5ia and 517, are excellent specimens of his inimitable talent for 
Dutch painting. 
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lib'ertij^ into a crusade. They reechoed from every pulpit 
the strain of passive obedience , of indefeasible hereditary 
right , b^ the divine origin and patriarchal destcent of mo- 
narchy. Now began again the loyal addresses , more nu- 
merous and ardent than in the last year, virhich over- 
spread the pages of the London Gazette fdl* many months. 
These effusions stigmatize the measures of the three last 
parliaments , dwelling especially on their arbitrary illegal 
votes against the pergonal liberty of the subject. Their 
language is of course not alike ; yet amidst all the ebulli- 
tions of triumphant loyalty, it is easy in many of them 
to perceive a lurking distrust of the majesty to which th^y 
did homage , insinuated to the reader in the marked sa- 
tisfaction with which they allude to the king*s promise of 
calling frequent parliaments , and of governing by the 
law^. ' 

The Virhigs , meantime , So lat^ in th6 heyday of their 
pride , lay , like the fallen atigels , prostrate upon the fiery 
lake. The scoffs and gibes of libellers, who had trembled 
before the resolutions of the <^ommons , were showered 
upon their heads. They had to fear , what was much 
worse than the insults of these vermm, the perjuries of 
mercenary informers , suborned by their enemies to 
charge false conspiracies against them , and sure of coun- 
tenance from the contaminated benches of justice. The 
court , with an artful policy , though with detestable 
wickedness , secured itself against its only great danger, 
the suspicion of popery , by the sacrifice of Plunket , the 

' London Gazettes , 1681 , passim. Ralph, 59a, has spoken too 

strongly of their servility , as if they showed a disposition to give op 

altogether every right and privilege to the crown. This may be true in 

' a very few instances , but is by no means their general tenor. They 

are exactly high tory addresses , and nothing more. ■ 
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titut&r archbishop of Dublin '. The execution of this 
w<>rthy and innocent person cannot be said to have been 
extorted from the king in a time of great difficulty , like 
that of lord Stafford. He was coolly and deliberately per- 
mitted to suffer death, lest*the current of loyalty, still 
sensitive and suspicious upon the account of religion, might 
be temewhat checked in its course. Yet those who heap 
the epithets of merciless , inhuman , sanguinary , on th^ 
whig party for the impeachment of lord Stafford, in 
whose guilt they fully belieyed, seldom mention, without 
the characteristic distinction of "good-natured," that 
sovereign , who signed the warrant against Plunket , of 
whose innocence he' was assured. * 

' State TrialB, yiii. 447* Chief justice Pemberton, by whom he was 
tried , had strong prejudices against the papists , though well enough 
disposed to serye the court in some respects. 

* The king y James says in 16799 was convinced of the falsehood 
of the plot , ^* while the seeming necessity of his affairs made this 
unfortunate prince , for so he may well be termed in this conjunc- 
tnre , think he could not be safe but by consenting every day to the 
execution of those he knew in his heart to be most innocent; and as 
for that notion of letting the law take its course, it was such a piece 
of casuistry as had been fatal to the king his father, " etc. 563. If 
this was blamable in 1679, how much more in 1681 ? 

Temple relates, that having objected to leaving some priests to the 
law, as the house of commons had desired in 1679, Halifax said he 
would tell every one he was a pdpist, if he did not concur; and that 
the plot must be treated as if it were true , whether it was so or not : 
p. 339 (folio edit.). A vile maxim indeed! But as Halifax never 
showed any want of candour or humanity , and voted lord Stafford 
not guilty next year, we may doubt whether TCmple has represented 
this quite exactly. 

In reference to lord Stafford, I will here notice, that lord John 
Russell, in a passage deserving very high praise, has shown rather 
too much candour in censuring his ancestor (p. i4o) on account of 
the support he gave (if 9 in fact, he did so , for the evidence seems 
weak) to the objection raised by the sheriffs , Bethell and Cornish, with 
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The hostility of the city of London ^ and of several 
other towns , towards the court , degenerating no doubt 
into a factious and indecent violence , gave a pretext for 
the most dangerous aggression on public liberty that 
occurred in the present reign. The power of the demo- 
cracy in that age resided chiefly in the corporatioBS. 
These returned, exclusively or principally, a majority 
of the representatives of the commons. So long as they 
should be actuated by that ardent spirit of protestantism 
and liberty , which prevailed in the middling classes , 
there was little prospect of obtaining a parliament that 
would co-operate with the Stuart scheme of government. 
The administration of justice was very much in the hands 
of their magistrates ; and especially in Middlesex , where 
all juries are returned by the city sheriffs. It was suggest- 
ed , therefore , by some crafty lawyers, that a judgment 
of forfeiture obtained against the corporation of London 
would not only demolish that citadel of insolent rebels , 
but intimidate the rest of England by so striking an 
example. True it was, that no precedent could be found 
for the forfeiture of corporate privileges. But general 
reasoning was to serve instead of precedents , and there 

respect to the mode of Stafford's execution. The king having remitted 
all the sentence except the beheading, these magistrates thought fit to 
consult the house of commons. Hume talks of Russell's seconding this 
** barbarous scruple," as he calls it, and imputes it to faction. But,not- 
"withstanding the epithet , it is certain , that the only question was be- 
tween death by the cord and the axe; and if Stafford had been guilty, 
as lord Russell was convinced , of a most atrocious treason , he could 
not deserve to be spared the more ignominious punishment. The 
truth is , which seems to have escaped both these writers, that if the 
king could remit a part of the sentence upon a parliamentary im- 
peachment, it might considerably affect the question, whether hr 
could not grant a pardon, which the commons had denied. 
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was a considerable analogy in the surrenders of the 
abbeys under Henry VIH , if much authority could be 
allowed (o that transaction. An information ^ as it is 
called, quo warranto was accordingly brought into the 
Court of King's Bench against the corporation. Two acts 
of the common council were alleged as sufficient misde* 
meanors to warrant a judgment of forfeiture ; one, the 
imposition of certain tolls 01^ goods brought into the city 
markets , by an ordinance or by-law of their own ; the 
other, their petition to the king in December 1679 for 
the sitting of parliament , and its publication throughout 
the country ' . It would be foreign to the purpose of this 
work to inquire, whether a corporation be in any case 
subject to forfeiture , the affirmatiye of which seems to 
have been held by courts of justice since the revolution ; 
or whether the exaction of tolls in their markets , in con- 
sideration of erecting stalls and standings^, were within 
the competence of the city of London ; or , if not so , 
whether it were such an offence as could legally incur 
the penalty of a total forfeiture and disfranchisement ^ 
since it was manifest that the crown made use only of 
this additional pretext , in order to punish the corpora- 
tion fqr its address to the king. The language , indeed , 
of their petition had been uncourtly , and what the adhe- 
rents of prerogative would call insolent; but it was at the 
worst rather a misdemeanor for which the persons con- 
cerned might be responsible , than a breach of the trust 
reposed in the corporation. We are not, however, so 
much concerned to argue the matter of law in this ques-' 
tion , as to remark the spirit in which the attack on this 
stronghold of popular liberty was conceived. The court 

' See this petition, Somers* Tracts , viii. i44* 
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of King's Bench pronounced jadgment of forfeitort 
against the corporation ; bat tliis judgment , at the request 
of the attorney-general , was only recorded : the city 
continaed in appearance to possess its corporate fran- 
chises , bat upon sabmission to certain r^ulationS ; 
namely , that no mayor , sheriff, recorder , or other diirf 
officer, should be admitted until approved by the kibg; 
that in the event of his twice disapproving dieir chmce 
of a mayor , he should himself nominate a fit person , and 
the same in case of sheriffs , without waiting for a second 
election ; that the court of aldermen , with the king's 
permission , should remove any one of their body ; that 
they should have a negative on the elections of common 
councilmen , and in case of disapproving a second choice , 
to have themselves the nomination. The coporation sub- 
mitted thus to purchase the continued enjoyment of its 
estates, at the expense of its mtinicipal independence; 
yet , even in the prostrate condition of the whig party , 
the question to admit these regulations was carried by 
no great majority in the common councils ' . The city was 
of course absolutely subservient to the court from this 
time to the revolution. 

After the iall of the capital , it was not to be expected 
that towns less capable of defence should stand out. Id- 
formations quo warranto were brought against several 
corporations, and a far greater number hastened to anti- 
ipate the assault by voluntary surrenders. It seemed to 
le recognized as law by the judgment against London, 
bat any irregularity or mbuse of power in a corporation 
aight incur a sentence of forfeiture ; and few could boast 

' Slale Trials, viii. lolg — i34o. Ralph, -ji-j. The majority was hiil 
041086; a division honourable to the spirit of ihe citizens. 
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that they were invulnerable at every point. The judges 
of assize on their circuits prostituted their influence and 
authority, to forward this and every other encroachment 
of the crown. Jefferies, on the northern circuit in 1684, 
to use the language of Charles II's most unhlushing ad^ 
vocate, '' made all the charters, like the walls of Jericho, 
fall down hefore him , and returned laden with surrenders 
the spoils of towns * , " They received instead new char- 
ters, framing the constitution of these municipalities on 
a more oligarchical models and reserving to the crown 
the first appointment of those who were to form the go- 
verning part of the corporation. These changes were gra- 
dually brought about in the last three years of Charles's 
reign , and in the beginning of the next. 

There can be nothing so destructive to the English 
constitution , not even the introduction of a military 
force , as the exclusion of the electoral body from their 
franchises. The people of this country are , by our laws 
and constitution , bound only to obey a parliament duly 
chosen ; and this violation of charters , in the reigns of 
Charles and James , appears to me the great and leading 
justification of that event which drove the latter from the 
throne. It can , therefore, be no matter of censure, in a 
moral sense , that some men of pure and patriotic virtue , 
nuogled , it must be owned , with others of a far inferior 
temper , began to hold consultations as to the best means 
of resisting a government , which , whether to judge from 
these proceedings , or from the language of its partisans , 
wa^ aiming without disguise at an arbitrary power. But 
as resistance to established authority can never be war- 
rantable until it is expedient , the proverbial saying, that 
treason never prospers , because by prospering it ceases 

* North's Examen , 6a6. 
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to be treason , being founded upon very good sense , wd 
could by no means approve any schemes of insurrection 
that might be projected in 1682 , unless we could per- 
ceive that there was a fair chance of their success. And 
this we are not led , by what we read of the sjHrit of those 
times , to believe. The tide ran violently in another di- 
rection ; the courage of the whigs was broken ; their ad- 
versaries were strong in numbers and in zeal. But from 
hence it is reasonable to infer , that men , like lord Essex 
and lord Russell, with so much to lose by failure , with 
such good sense , and such abhorrence of civil calamity, 
would not ultinuitely have resolved on the desperate 
issue of arms , though they might deem it prudent to 
form estimates of their strength , and to knit together a 
confederacy which absolute necessity might call into 
action. It is beyond doubt that the supposed conspirators 
had debated among themselves the subject of an insur- 
rection , and poised the chances of civil war. Thus much 
the most jealous lawyer , I presume , will allow might be 
done , without risking the penalties of treason. They had, 
however, gone farther; and by concerting measures in 
different places, as well as in Scotland, for a rising, 
though contingently , and without any fixed determina- 
tion to carry it into effect , most probably , if the whole 
business had been disclosed in testimony , laid themselves 
open to the law , according to the construction it has fre- 
quently received. There is a considerable difficulty, after 
all that has been written , in stating the extent of their 
designs; but, I think, we may assume, that a wide- 
spreading and formidable insurrection was for several 
months in agitation * . But the difficulties and hazards of 

' Lady Russell's opinion was, that ^'it was no more than what her 
lord confessed , talk — and it is possible that talk going so far as to 
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the enterprise had already caused lord Russell and lord 
Essex to recede from the desperate counsels of Shaftes- 
bury ; and but for the unhappy detection of the con- 
spiracy ,_and the perfidy of lord Howard , these two noble 
persons , whose lives were untimely lost to their country, 
might have survived to join the banner and support the 
throne of William. It is needless to observe , that the 
minor plot , if we may use that epithet in reference to 
the relative dignity of the conspirators, for assassina- 
ting the king and the duke of York , had no immediate 
connexion with the schemes of Russell , Essex , and 
Sidney. ' 

But it is by no means a consequence from the admis- 
sion we have made , that the evidence adduced on lord 
Russell's trial was sufficient to justify his conviction *. It 

consider , if a remedy for supposed e^ils might be sought , how it 
could be formed." Life of Lord Russell, p. 266, It is not easy, how- 
ever, to talk long in this manner about the how of treason , without 
incurring the penalties of it. 

' See this business well discussed by the acute and indefatigable 
Ralph, p. 793, and by Lord John Russell, p. ^53. See also State 
Trials, ix. 358, et post. There appears no cause for doubting the 
reality of what is called the Rye-house plot. The case a gainst Walcot , 
id. 519, was pretty well proved; but his own confession completely 
hanged him and his friends too. His attainder was reversed after the 
revolution , but only on account of some technical errors , not essential 
to the merits of the case. 

" State Trials , ix. 677. Lord Essex cut his throat in the T6wer. He 
was a man of the most excellent qualities , but subject to constitu- 
tional melancholy , which overcame his fortitude ; an event the more 
to be deplored , that there seems to have been no possibility of his 
being convicted. A suspicion , as is well known , obtained credit with 
the enemies of the court , that lord Essex was murdered ; and some 
evidence was brought forward by the zeal of one Braddon. The late 
editor of the State Trials seems a little inclined to revive this report, 
which even Harris (Life of Charles, p. 35a) does not venture to 
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appears to me i, that lord Howard, and perhaps Rumsey, 
were unwilling witnesses*, and that the former, as is 
frequently the case with those who betray their ftifends 
in order to saye their own lives , divulged no more than 
was extracted by his own danger. The testimony of neither 
witness, especially Howard, was given with any degree 
of that precision which is exacted in modern times; 
and , as we now read the trial , it is not probable that a 
jury in later ages would have found a verdict of guilty, 
or would have been advised to it by the court. But , on 
the other hand , if lord Howard were really able to prove 
more than he did , which I much suspect , a better con- 
ducted examination would probably have elicited facts 
unfavourable to the prisoner , which at present do not 
appear. I do not perceive that any overt act of treason is 
distinctly proved against lord Russell , except his con- 
currence in the project of a rising at Taunton , to which 

accredit; and I Am surprised to find lord John Russell observe, ** It 
would be idle, at the present time, to pretend to give any opinion on 
the subject ," p* i8>- This I can by no means admit. We have, on 
the one side , some testimonies by children , who frequently inyent 
and persist in falsehoods, with no conceivable motiye. But, on the 
other hand , we are to suppose , that Charles II and the duke of 
York caused a detestable murder to be perpetrated on one towards 
whom they had never shown any hostility , and in whose death they 
had no interest. Each of these princes had faults enough ; but I may 
venture to say, that they were totally incapable of such a crime. One 
of the presumptive arguments of Braddon , in a pamphlet published 
long afterwards , is , that the king and his brother were in the Tower 
on the morning of lord Essex's death. If this leads to any thing , we 
are to beHeve that Charles the Second , like the tyrant in a Grub-street 
tragedy, came to kill his prisoner with his own hands. Any man of 
ordinary understanding, which seems not to have been the case with 
Mr. Braddon, must perceive that the circumstance ten^s to repel 
suspicion, rather than the contrary. See the whole of this , including 
Braddon 's pamphlet , in State Trials , ixr 1 127. 
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Ramsey deposes. But this depending on the oath of a 
single witness, could not be sufficient for a conviction. 

Pemberton, chief justice of the common-pleas, tried 
this illustrious prisoner with more humanity than was 
usually displayed on the bench; but, aware of his preca- 
rious tenure in office, he did not venture to check the 
counsel for the crown , Sawyer and JefFeries , the most 
brutal and corrupt of mankind , permitting them to give 
a great body of hearsay evidence , with only the feeble 
and useless remark , that it did not affect the prisoner ' . 
Yet he checked lord Anglesea , when he offered similar 
evidence for the defence. In his direction to the jury, 
it deserves to be remarked , that he by no means advan- 
ced the general proposition, which better men have held , 
that a conspiracy to levy war is in itself an overt act of 
compassing the king's death-, timiting it to cases where 
the king's person might be put in danger^ in the imme-r 
diate instance , by the alleged scheme of seizing his 
guards ' His language indeed , as recorded in the printed 
trial, was such as might have produced a verdict of 
acquittal from a jury tolerably, disposed towards the pri-^ 
soner \ but the sheriffs , North and Rich , who had been 

' State Trials, 6i5. Sawyer told lord Russell, when he applied to 
have his trial put off, that he would not have given the king an 
hour's notice to save his life. Id. 58i . Yet he could not pretend that 
the prisoner had any concern in the assassination plot. 

* The act annulling lord Russell's attainder recites him to have 
been '' wrongfully convicted by partial and unjust constructions of 
law.'' State Trials, ix. 69$. Several pamphlets were published after the 
revolution by sir Robert Atkins and sir John Hawles against the 
conduct of the court in his trial , and by sir Bartholomew Shower in 
behalf of it. These are in the State Trials. But Holt, by laying down 
the principle of constructive treason in Ashton's case , established for 
ever the legality of Pemberton's doctrine , and indeed carried^it a 
good deal further. 

HI. ?4 
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illegally thrust into office, being men, especially the 
former, wholly devoted to the prerogative, had taken 
care to return a pannel in whom they could confide. ' 

The trial of Algernon Sidney, at which Jefferies , now 
r^sed to the post of chief justice of the king's bench, 
presided , is as familiar to all my readers , as that of Lord 
Rusaell *. Their names have been always united in grate- 
ful veneration and sympathy. It is notorious , that Sid- 
ney's conviction was obtained by a most illegal distortion 
of the evidence. Besides lord Howard, no living witness 
could be produced to the conspiracy for an insurrection ; 
and though Jefferies permitted two others to prepossess 
th^ jury by a second-hand story, he was compelled to 
adipait , that their testimony could not directly affect the 
prisoner '. The attorney-general, therefore, had recourse 
to a papar found in his house, which was given in 
evidence , either as an overt act of treason by its own 
nature , or as connected with the alleged conspiracy ; for 
though it was ouly in the latter sense that it could be 
admissible at all , yet Jefferies took care to insinuate , in 
his charge to the jury, that the doctrines it contained 

' There seems little doubt, that the juries were packed through a 
conspiracy of the sheriffs with Burton and Graham, solicitors for the 
crown. St^te Trials, iz. 981. These two men ran away at the reyoln- 
tion ; but Roger North Tindicates their characters , and those who 
trust in him may thiok them honest. 

* State Trials, it. 818. 

' Id- 846. Yet in summing up the evidence , he repeated all West 
and Keeling had thus said at second-hand, without reminding the 
jury that it was not legal testimony. Id. 899. It would be said by his 
adyocates , if any are left, that these witnesses mast haye been left 
out of the question , since there could otherwise haye been no dispute 
about the written paper. But they were undoubtedly intended to prop 
up Howard's eyidence , which had been so much shaken by his pre- 
yious declaration , that he knew of no conspiracy. 
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were treasonable io themselves , and without reference 
to other eyidence. In regard to truth , and to that justice 
which cannot be denied to the worst men in their worst 
actions , I must observe , that the common accusation 
against the court in this trial of having admitted in- 
sufficient proof by the mere comparison of hand- 
writing, though alleged, not only in most of our historians, 
but in the act of parliament reversing Sidney's attainder, 
does not appear to be well founded; the testimony tq 
that fact, unless the printed trial is extraordinarily fal- 
sified , being such as would be received at present ' , Wjb 
may allow also , that the passages' from this paper , as 
laid in the indictment , containing very strong s^s^rtions 

' This is pointed outy perhaps for the first time, in an excellent 
modern law-book, Phillips* s Lfiw of Evidence. Yet the act for the 
reyersal of Sidney's attainder declares, in the preamble » that *' the 
paper , supposed to be his hand- writing , was not proved by the tes- 
timony of any one witness to be written by him , but the jury wa^ 
directed to believe it by' comparing; it with other writings of the said 
Algernon." State Trials, 997. This does not appear to have been the 
case , and though Jefferies is said to have garbled the manuscript 
trial before it was printed (for all the trials , at this time, were pub- 
lished by authority, ivbich malices them much better evidence against 
the judges than for them), yet he can hardly have substituted so 
miich testimony without its attracting the notice of Atkins and Hawles, 
who wrote after the revolution. However, in Hayes's case, State 
Trials, x. 3i2, though the prisoner's hand- writing to a letter was 
proved in the usual way by persons who had seen him write , yet 
this letter was also shown to the jury, along with some of his acknow- 
ledged writing , for the purpose of their comparison. It is possible 
therefore, that the same may have been done on Sidney's trial, though 
the circumstance does not appear. Jefferies indeed says , ^* compari- 
son of hands was allowed for good proof in Sidney's case." Id. 3i3, 
But I do not believe that the expression was used in that age so pre- 
cisely as it is at present; and it is well known to lawyers , that the 
rules of evidence on this subject have only been distinctly laid down 
within the memory of the present generation. 
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of the right of the people ]to depose an unworthy king , 
might by possibility, if connected by other evidence with 
the conspiracy itself, have been admissible as presump- 
tions for the jury to consider whether they had been 
written in furtherance of that design. But when they 
came to be read on the trial with their context , though 
only with such parts of that as the attorney-general chose 
to produce out of a voluminous manuscript, it was clear 
that they belonged to a theoretical work on government , 
long since perhaps written , and incapable of any bearing 
upon the other evidence. ' 

The manifest iniquity of this sentence upon Algernon 
Sidney , as well as the high courage he displayed through-' 
out these last scenes of his life , have" inspired a sort of 
enthusiasm for his name , which neither what we know 
of his story , nor the opinion of his contemporaries seem 
altogether to warrant. The crown of martyrdom should be 
suffered , perhaps, to exalt every virtue, and efface every 
defect in patriots , as it has often done in saints. In the 
faithful mirror of history, Sidney may lose something of 
this lustre. He possessed no doubt a powerful, active, 
and undaunted mind , stored with extensive reading on 
the topics in which he delighted. But having proposed 
one only object for his political conduct , the establishment 
of a republic in England , his pride and inflexibility, 
though they gave a dignity to his character, rendered his 
views narrow , and his temper unaccommodating. It was 
evident to every reasonable man , that a republican go- 
vernment , being adverse to the prepossessions of a great 
majority of the people, could only be brought about and 
maintained by the force of usurpation. Yet for this idol 
of his speculative hours , he was content to sacrifice the 

* See Harris's Lives, y. 347. 
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liberties of Europe , to plunge the country in civil war, 
and even to stand indebted to France for protection. He 
may justly be suspected of having been the chief promoter 
of the dangerous cabals with Barillon ; nor could any tool 
of Charles's court be more sedulous in representing the 
aggressions of Louis XIV in the Netherlands as indififerent 
to our honour and safety. 

Sir Thomas Armstrong , who had fled to Holland on 
the detection of the plot , was given up by the States. A 
sentence of outlawry, which had passed against him in 
his absence , is equivalent , in cases of treason , to a con- 
viction of the crime. But the law allows the space of one 
year, during which the party may surrender himself to take 
his trial. Armstrong , when brought before the court , 
insisted on this right, and demanded a trial. Nothing 
could be more evident , in point of law, than that he was 
entitled to it. But Jefferies , with inhuman rudeness , 
treated his claim as wholly unfounded, and would not 
even suffer counsel to be heard in his behalf. He was 
executed accordingly without trial * . But it would be too 
prolix to recapitulate all the instances of brutal injustice , 
or of cowardly subserviency, which degraded the Eng- 
lish lawyers of the Stuart period , and never so infa- 
mously as in these last years of Charles H. From this 
prostitution of the tribunals , from the intermission of 
parliaments , and the steps taken to render them in fu- 
ture mere puppets of the crown , it was plain that all 
constitutional securities were at least in abeyance , and 
those who felt themselves most obnoxious , or whose spirit 
was too high to live in an enslaved country, retired lo 
Holland as an asylum in which they might wait the occasion 

' State Trials y X. I o5. ^ 
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of better prospects , or, at the worst , breathe an air of 
liberty. 

Meanwhilie the prejudice against the whig party, which 
had reiached so great a height in 1681 , was still farther 
enhanced by the detection of the late conspiracy. The 
atrocidus scheme of assassination , alleged against Walcot 
and some others who had suffered , was blended by the 
arts of the bdurt and clergy, and by the blundering cre- 
dulity of the gentry, with those less heinous projects, 
ascribed to lord Russell and his associates ^ These pro- 
jects , if true in their Full extent , were indeed such as 
inen honestly attached to the goYernment of their country 
could not fail to disapprove. For this purpose , a decla- 
ration full of malicious insinuations was ordered to be 
read in all chnrchiBS *. It was generally commented upon , 
we may make no question , ija one of those loyal dis- 
courses , which trampling on all truth , charity, and mo- 
deration , had no other scope than to inflame the hearers 
against non-conforming protestants , and to throw oblo- 
quy on the constitutional privileges of the subject. 
^ It is not my intention to censure , in any strong sense 
of the word , the Anglican clergy at thb time for their 
assertion of absolute non-resistance , so far as it was done 
without calumny and insolence towards those of another 
way of thinking , and without self-interested adulation 
of the ruling power. Their error was very dangerous, 
and had nearly proved destructive of the whole constitu- 

' The grand jury of Northamptonshire, in i683, *' present it as 
yery expedient and necessary for securing the peace of this country, 
that all ill affected persons may give security for the peace ;" specify- 
ing a number of gentlemen of the first families, as the names of Mon- 
tagu , Langham , etc. show. Somers' Tracts, yiii. 409. 

' Balphy p* 768. Harris's Lives, y. 3di. 
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tion ; but it was one which had come down with high 
recommendation , and of which they could only perhaps 
be undeceived , as men are best undeceiyed of most er- 
rors, by experience that it might hurt themselves. It was 
the tenet of their homilies j their canons , their most 
distinguished divines and casuists ; it had the apparent 
sanction of the legislature in a statute of the present 
reign. Many excellent men ^ as was shown after the re- 
volution , who had never made use of this doctrine as 
an engine of faction or private interest , could not dis- 
entangle their minds from the arguments or the au- 
thority on which it rested. But by too great a number it 
was eagerly brought forward to serve the purposes of ar- 
bitrary power, or at best to fix the wavering protes- 
tantism of the court by professions of unimpeachable 
loyalty% To this motive, in fact, we may trace a good 
deal of the vehemence with which the non-resisting prin- 
ciple had been originally advanced by the church of Eng- 
land under the Tudors , and was continually urged under 
the Stuarts. If we look at the tracts and sermons pub- 
lished by both parties after the restoration , it will ap- 
pear manifest that the Romish and Anglican churches 
bade , as it were , against each other for the favour of 
the two royal brothers. The one appealed to its ac- 
knowledged principles, while it denounced the pretensions 
of the holy see to release subjects from their allegiance , 
and the bold theories of popular government , which Ma- 
riana and some other Jesuits had promulgated. The others 
retaliated on the first movers of the reformation , and 
expatiated on the usurpation of lady Jane Grey, not to 
say Elizabeth, and the republicanism of Knox or Calvin. 

From the aera of the exclusion bill especially, to the 
death of Charles II , a number of books were published 
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in favour of an indefeasible hereditary right to the 
crown, and of absolute non-resistance. These were, 
however, of two very diflferent classes. The authors of 
the first , who were perhaps the more numerous , did not 
deny the legal limitations of monarchy. They admitted ^ 
that no one was bound to concur in the execution of 
unlawful commands. Hence the obedience they deemed 
indispensable was denominated passive ^ an epithet , which ^ 
in modern usage , is little more than redundant , but at 
that time made a sensible distinction. If all men should 
confine themselves to this line of duty, and merely refdse 
to become the instrumeiits of such unlawful commands , 
it was evident that no tyranny coiild hie carried into eflFect. 
If some should be wicked enough to co-operate against 
the liberties of their eountry, it would still be the bounden 
obligation of christians to submit. Of this , which may be 
reckoned the moderate party, the most eminent were 
Hickes , in a treatiise called Jovian , and Sherlock , in his 
case of resistance to the supreme powers '. To this also 

' This book of Sheriock , printed in 1684 1 is the most able treatise 
on that side. His proposition is that ^^ sovereign princes, or the su- 
preme power in any nation , in whomsoever placed , is in all cases 
irresistible. " He infers, from the statute i3 Gar. a. declaring it un- 
lawful, under any pretence, to wage war, even defensive, against 
the king , that the supreme power is in him ; for he who is unaccount- 
able and irresistible is supreme. There are some , he owns, who con- 
tend that the higher powers mentioned by St. Paul meant the law, 
and that when princes .violate the laws, we may defend their legal au- 
thority against their personal usurpations. He answers this very 
feebly. *^ No law can come into the notion and definition of supreme 
and sovereign powers; such a prince is under the direction, but 
cannot possibly be said to be under the government of the law , be- 
cause there is no superior power to take cognizance of his breach of 
it , and a law has no authority to govern where there is no power to 
punish. "P. 114. " These men think, " he say§, p. ia6, ** that all 
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must have belonged archbishop Sancroft , and the great 
body of non-juring clergy, who had refused to read the 
declaration of indalgence under James 11 , and whose con- 
duct in that respect would be utterly absurd , except on 

citU authority is founded in consent, as if there were no natural lord 
of the world, or all mankind came free and independent into the 
world. This is a contradiction to what at other times they will grant , 
that the institution of ciyil power and authority is from God; and 
indeed if it be not, I know not how any prince can justify the taking 
away the life of any man , whatever crime he has been guilty of. For 
no man has power of his own life , and therefore cannot giye this 
power to another; which proyes that the power of capital punish- 
ments cannot result from mere consent , hut from a superior autho* 
rity, which is lord of life and death." This is plausibly urged , and is 
not refuted in a moment. He next comes to an objection, which 
eventually he was compelled to admit , with some discredit to his 
consistency and disinterestedness. ** ' Is the power of victorious re- 
bels and usurpers from God? Did Oliver Cromwell receive his power 
from God ? then it seems it was unlawful to resist him too, or to con- 
spire against him ; then all those loyal subjects who refused to submit 
to him when he had got. the power in his hands were rebels and trai- 
tors.' To this I answer , that the most prosperous rebel is not the 
higher powers, while our natural prince, to whom we owe obedience 
and subjection, is in being. And therefore, though such men may 
get the power into their hands by God's permission, yet not by God's 
ordinance ; and he who resists them does not resist the ordinance of 
God , but the usurpations of men. In hereditary kingdoms , the king 
never dies, but the same minute that the natural person of one king 
dies ; the crown descends upon the next of blood ; and therefore , he 
who rebelleth against the father , and murders him , continues a rebel 
in the reign of the son , which commences with his father's death. It 
is otherwise, indeed, where none can pretend a greater title to the 
crown than the usurper, for there possession of power seems to give 
a right." P. 117. 

Sherlock began to preach in a very different manner as soon as 
James sho'v^ed a disposition to set up his own church. ^* It is no act 
of loyalty, ** he told the house of commons. May 39, i685, *' to 
accommodate or compliment away our religion and its legal secu- 
rities. " Good Advice to the Pulpits. , 
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the supposition that there existed some lawful boundaries 
of the royal authority. 

But besides these men , who kept some measures with 
the constitution , even while , by their slavish tenets , 
they laid it open to the assaults of more intrepid enemies ^ 
another and a pretty considerable class of writers did not 
he»tate to avow their abhorrence of all limitations upon 
arbitrary power. Brady went back to the primary sources 
of our history , and endeavoured to show that Magna 
Charta , as well as every oth^r constitutional law , were 
but rebellious encroachments on the ancient uncontrol- 
lable imprescriptible prerogatives of the monarchy. His 
writings , replete with learning and acuteness , and in 
some respects with just remarks , though often unfair 
and always partial , naturally produced an effect on 
those who had been accustomed to value the consti- 
tution rather for its presumed antiquity , than its real 
excellence. But the author most in vogue with the pai^ 
tisans of despotism was sir Robert Filmer. He had lived 
before the civil war , but his posthumous writings came 
to light about this period. They contain an elaborate vindi- 
cation of what was called the patriarchal scheme of govern- 
ment , which, rejecting with scorn that original contract 
whence human society had been supposed to spring , de- 
rives all legitimate authority from that of primogeniture, 
the next heir being king by divine right , and as incapable 
of being restrained in his sovereignty, as of being excluded 
from it. '' As kingly power , " he says " is by the law of 
God , so hath it no inferior power to limit it. The father 
of a family governs by no other law than his own will , 
not by the laws and wills of his sons and servants • ." «' The 
direction of the law Is but like the advice and direction 

' P. 8i. 
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which the king's council gives the king , which no man 
says is a law to the king * . " " General laws j " he ob- 
serves , *' made in parliament , may , upon known re- 
spects to the king , by his authority be mitigated or 
suspended upon causes only known to him ; and by the 
coronation oath , he is only bound to observe good laws , 
of which he is the judged. '' ^^ A man is bound to obey 
the king's command against law ^ nay, in some cases , 
against divine laws^. " In another treatise , entitled the 
Anarchy of a Mixed or Limited Monarchy, he inveighs , 
with no kind of reserve or exception , against the regular 
constitution ; setting off with an assumption , that the 
parliament of England was originally but an imitation of 
the States General of France', which had no further 
power than to present requests to the king. ^ 

These treatises of Filmer obtained a very favourable 
reception. We find the patriarchal origin of government 
frequently mentioned in the publications of this time as 
an undoubted truth. Considered with respect to his cele- 
brity rather than his talents , he was not , as some might 
imagine ^ too ignoble an adversary for Locke to have 
combated. Another person , far superior to Filmer in 
political eminence , undertook at the same time an un- 
equivocal defence of absolute monarchy. This was sir 
George Mackenzie , the famous lord advocate of Scotland. 
In his Jus Regium , published in 16649 and dedicated to 
the university of Oxford , he maintains, that '' monarchy 

' P. 95. 

* P. 98. 100. 

3 P. 100. V 

^ This treatise, subjoined to one of greater length, entitled the 
Freeholder's Grand Inquest, was published in 1679; but the Pa- 
triarcha not till i685. 
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ill its nature is absolute , and consequently these pre- 
tended limitations are against the nature of monarchy * . " 
" Whatever proves monarchy to be an excellent govern- 
ment , does by the same reason prove absolute monarchy 
to be the best government 5 for if monarchy be to be 
commended because it prevents divisions , then a limited 
monarchy , which allows the people a share , is not to be 
commended , because it occasions them ; if monarchy be 
commended , because there is more expedition , secresy, 
and other excellent qualities to be found in it , then abso- 
lute monarchy is to be commended above a limited one , 
because a limited monarch must impart his secrets to the 
people , and must delay the noblest designis , until mali- 
cious and factious spirits be either gained or overcome •, 
and the sam« analogy of reason will bold in reflecting 
upon all other advantages of monarchy > the examination 
whereof I dare trust to every man's own bosom *. '* We 
can hardly, after this , avoid being ^tonished at the ef- 
frontery even of a Scots crown lawyer , when we read in 
the preface to this very treatise of Mackenzie , *' Under 
whom Can we expect to be free from arbitrary govern- 
ment, when we were and are afraid of it under king 
Charles I and king Charles 11 ? '* 

It was at this time that the university of Oxford pub- 
lished their celebrated decree against pernicious books 
and damnable doctrines , enumerating as such above 
twenty propositions , which they anathematized as false , 
seditious , and impious. The first of these is , that all civil 
authority is derived originally from the people ; the se- 
cond , that there is a compact , tacit or express, between 
the king and his subjects : and others follow of the same 

• P. 39. 
» P. 46. 
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description. They do not explicitly condemn a limited 
monarchy, like Filmer , but evidently adopt his scheme 
of primogenitary right, which is incompatible with it. Nor 
is there the slightest intimation that the university ex- 
tended their censure to such praises of despotic power as 
have been quoted in the last pages ' . This decree was 
publicly burned by an order of the house of lords in 
1709 : nor does there seem to have been a single dissent 
in that body to a step that cast such a stigma on the uni- 
versity. But the disgrace of the offence was greater than 
that of the punishment. 

We can frame no adequate conception of the jeopardy 
in which our liberties stood under the Stuarts , especially 
in this particular period , without attending to this spirit 
of servility, which had been so sedulously excited. It 
seemed as if England was about to play the scene which 
Denmark had not long since exhibited , by a spontaneous 
surrender of its constitution. And although this loyalty 
were much mqre on the tougUQ than in the heart , as the 
next reign very amply disclosed , it served at least to 
deceive the court into a belief that its future steps would 
be almost without difficulty. It is uncertain whether 
Charles would have summoned another parliament. He 
either had the intention , or professed it in order to ob- 
tain money from France , of convoking one at Gamr 
bridge in the autumn of 168 1 ^. But after the scheme of 

' Collier, 90a; Somers* Tracts, yiii. 4^0. 

* Dalrymple, appendix, 8; Life of James, 691. He pretended to 
come into a proposal of the Dutch for an alliance with Spain and the 
/ empire against the fresh encroachments of France , and to call a par- 
liament for that purpose, hut with no sincere intention, as he assured 
Bariilon. '* Je n'ai aucune intention d'assembler le parlement ; ce son| 
des diables qui veulent ma mine.,*' Dalrymple, i5. 
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new-modelling corporations began to be tried , it was his 
policy to wait the effects of this regeneration. It was 
better still , in his judgment , to dispense with the com- 
mons altogether. The period fixed by law had elapsed 
nearly twelve months before his death , and we have no 
evidence that a new parliament was in contemplation. But 
Louis , on the other hand , having discontinued his an- 
nual subsidy to the king in 1684 9 after gaining Strasburg 
and Luxemburg by his connivance , or rather co-opera- 
tion ' , it would not have been easy to avoid a recur- 
rence to the only lawful source of revenue. The king of 
France , it should be observed , behaved towards Charles 
as men usually treat the low tools by whose corruption 
they bave obtained any end. During the whole course of 
their long negotiations, Louis, though never the dupe 
of our wretched monarch, was compelled to endure his 
shuffling evasions , and pay dearly for his base com- 
pliances. But when he saw himself no longer in need of 
them , it seems to have been in revenge that he permitted 
the publication of the secret treaty of 1670 , and with- 
drew his pecuniary aid. Charles deeply resented both 
these marks of desertion in his ally. In addition to them 
he discovered the intrigues of the French ambassadors 
with his malecontent commons. He perceived also that 
by bringing home the duke of York from Scotland , and 

' He took 100,000 liyres for allowing the French to seize Luxem- 
burg; after this he offered his arbitration , and on Spain's refusal, 
laid the fault on her, though already bribed to decide in favour of 
France. Lord Rochester was a party in all these base transactions. The 
acquisition of Luxemburg and Strasburg was of the utmost importance 
to Louis, as they gave him a predominating influence over the four 
Rhenish electors , through whom he hoped to procure the election of 
the dauphin as king of the Romans. Id. 36. 
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restoring him in defiance of the test act to the privy- 
council, he had made the presumptive heir of the throne , 
possessed as he was of superior steadiness and attention , 
too near a rival to himself. These reflections appear to 
have depressed his mind in the latter months of his life , 
and to have produced that remarkable private reconci- 
liation with the duke of Monmouth , through the in- 
fluence of lord Halifax *, which , had he lived , would very 
probahly have displayed one more revolution in the un- 
certain policy of this reign '. But a death , so sudden and 
inopportune as to excite suspicions of. poison in some 
most nearly connected with him , gave a more decisive 
character to the system of government. * 

' Dalrymple, appendix, 74; Burnet; Mazure, Hist de la R^yolu- 
lion de i68d, i. 34o. 37a. This is confirmed by , or rather confirms, 
the Tery curious notes found in the duke of Monmouth's pocket-book 
when he was taken after the battle of Sedgmoor, and published in 
the appendix to Welwood's Memoi^ IThough we should rather see , 
more external evidence of their authority , than, as far as I know, 
has been produced , they have great marks of it in themselves; and it 
is not impossible that, after the revolution , Welwood may have ob- 
tained them from the secretary of state's office. 

* It is mentioned by Mr. Fox , as a tradition in the duke of Rich- 
mood's family , that the duchess of Portsmouth believed Charles II 
|o have been poisoned. This I find confirmed in a letter read on the 
trial of Francis Francia, indicted for treason in 1715. '* The duchess 
of Portsmouth, who is at present here, gives a great deal of offence, 
as I am informed , by pretending to prove that the late king James 
bad poisoned his U-other Charles; it; was not expected, that after so 
many years' retirement in France, she should come hither to revive 
that vulgar report, which at so critical a time cannot he for any good 
purpose. " State Trials, xv. 948. It is almost needless to say, that 
the suspicion was wholly unwarrantable. 
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CHAPTER XIII. 

ON THE STATE OF THE CONSTITUTION UNDER GHAKLES II. 

Effect of the Press. — Restrictions upon it before and after the Res- 
toration. — Licensing Acts. — Political Writings checked by the 

* Judges. — Instances of illegal Proclamations not numerous. — 
Juries fined for Verdicts. — Question of their Right to return a 
general Verdict. — Habeas Corpus Act passed. — Differences be- 
tween Lords and Commons. — Judicial Powers of the Lords histo- 
rically traced. — Their Pretensions about the Time of the Restora- 
tion. — Resistance made by the Commons. — Dispute about their 
original Jurisdiction — and that in Appeals from Courts of Equity. 
— Question of the exclusive Right of the Commons as to Money- 
bills. — Its History. — The Right extended farther. — State of 
the Upper House under the Tudors and Stuarts. — Augmentation 
of the Temporal Lords. — State of the Commous. — Increase of 
their Members. — Questioa^as to Rights of Election. — Four 
different Theories as to the ^ginal Principle. — Their probability 
considered. * 

It may seem rather an extraordinary position , after the 
last chapters , yet is strictly true , that the fundamental 
privileges of the subject were less invaded ^ the preror 
gative swerved into fewer excesses during the reign of 
Charles 11 than perhaps in any former period of equal 
length. Thanks to the patriot energies of Selden and 
Elliott, of Pym and Hampden, the constitutional bound- 
aries of royal power had been so well eistablished , that 
no minister was daring enough to attempt any flagrant 
and general violation of them. The frequent session of 
parliament , and its high estimation of its own privileges, 
furnished a security against illegal taxation. JVothing of 
this sort has been imputed to the government of Charles, 
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the first king of England, perhaps, whose reign was 
^hblly free from such a charge. And as the nation hajp- 
pily escaped the attempts that were made after the res- 
toration , to revive the star-chamber and high-commis- 
sion courts , there was no means of chastising political 
delinquencies, except through the regular tribunals of 
justice , and through the verdict of a jury. HI as this one 
wiere often constituted, and submissive as the other 
might often be found , they afforded something more of 
a guarantee , were it only by the publicity of their pro- 
ceedings, than the dark and silent divan of courtiers 
and prelates who sat'iti judgment iinder the two former 
kings. Though the bench was friequently subservient , 
the bar contained high-spirited advocates, whose firm 
defence of their clients the judges often reproved , but 
ho linger affected to punish. The press , above all, was 
in continual service. An eagerness to peruse cheap and 
ephemeral tracts on all subjects of passing ihterest had 
prevailed ever since the reformation. These had been 
extraordinarily multiplied from the meeting of the long 
parlisLment. Some thousand pamphlets of diflhrent des- 
criptions , written between that time and the restoration, 
may be found in the Bristish Museum ^ and no collection 
can be supposed to be perfect. It would have required 
the summary process and stern severity of the court of 
star-chamber to repress this torrent, or reduce it to 
those bounds which a government is apt to consider as 
secure. But the measures taken with this view under 
Charles 11 require to be distinctly noticed. 

In the reign of Henry VHI , when the political impor- - 
tance of the art of printing, especially in the great ques- 
tion of the reformation , began to be apprehended, it was 
thought necessary to assume an absolute control over it , 
III. i5 
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partly by the king's general prerogative , and still more 
by virtue of his ecclesiastical supremacy*. Thus it be- 
came usual to grant by letters patent the exclusive right 
of printing the Bible or religious books , and afterwards 
all others. The privilege of keeping presses was limited 
to the members of the stationers' company, who were 
bound by regulations established iq the reign of Mary by 
the star-chamber, for the contravention of which they 
incurred the speedy chastisement of that vigilant tribu- 
nal. These regulations not only limited tlie number of 
presses , and of men who should be employed on them , 
but subjected new publications to the previous inspec- 
tion of a licenser. The long parliament did not hesitate 
to copy this precedent of a tyranny they had overthrown, 
and by repeated ordinances against unlicensed printing ^ 
hindered , as far as in them lay, this great instrument of 
political power from serving the purposes of their ad- 
versaries. Every government , however popular in name 
or origin, must have some uneasiness from the great 
mass of the multitude , some vicissitudes of public opi- 
nion to apprehend; and experience shows that repub- 

' It was said in i8 Cai*. II ( 1666), that *' the king by the common 
law hath a general prerogative over the printing press ; so that none 
ought to print a book Sot public use without his license. " This seems, 
however, to have been in<lhe argument of counsel; but the court held 
that a patent to print law-books exclusively was no monopoly. Carter's 
Reports, 89. " Matters of state and things that concern the govern- 
ment," it is said in another case, ''were never left to any man's 
liberty to print that would. " i Mod. Reps. ^58. Kennet informs us, 
that several complaints having been made of LiUy's Grammar, the 
use of which had been prescribed by the royal ecclesiastical supre- 
macy, it was thought proper, in 1664, that a new public form of 
grammar should be drawn up and approved in convocation^ to be en- 
joined by the royal authority. One was accordingly brought in by 
bishop Pearson , but the matter dropped. Life of Charles II , 274. 
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lies , especially in a revolutionary season , shrink as in- 
stinctively , and sometimes as reasonably, from an open 
license of the tongue and pen , as the most jealous court. 
We read the noble apology of Milton for the freedom of 
the press with admiration ; but it had little influence on 
the parliament to Whom it was addressed. 

It might easily be anticipated 4 from the general spirit 
of lord Clarendon's administration, that he would not 
suffer the press to emancipate itself from these established 
shackles ' . A bill for the regulation of printing failed in 
1661^ from the commons' jealousy of the peers, who 
had inserted a clause exempting their own houses from' 
search*. But next year a statute was enacted^ which, 
reciting the well-government and regulating of printers 
and printing-presses to be matter of public care and con-^ 
cernment , and that by the general licentiousness of the 
late times many evil-disposed persons had been encou-^ 
raged to print and sell heretical and seditious books ^ 
prohibits every private person from printing any boot or 
pamphlet, unless entered with the stationers' company, 
and duly licensed in the following manner *, to wit , books 
of law by the chancellor or one of the chi^f justices, of 
history and politics by the secretary of state , of heraldry 
by the kings at arms , of divinity , physic , or philosophy, 
by the bishops of Canterbury or London , or, if printed 
in either University , by its chancellor. The number of 

* We find an order of council » Jane 7 , 1660, that the staticmcrs' 
compajay do seize and deliver to the secretary of state all copies of 
Buchanan's History of Scotland , and De Jure Regni apud Scotos , 
^* which are very pernicious to monarchy, and injurious to his ma- 
jesty's blessed progenitors. " Rennet's Register, 176. This was begin- 
ning early. 

» Commons' Journals , July 19 , 1661. 



iiS THE CONSTITUTIONAL HISTORY OF ENGLAND. 

master-printers was limited to twenty; they were to givd 
security, to affix their names , and to declare the author, 
if required by the licenser. The king's messengers , by 
warrant from a secretary of state ^ or the master and 
wardens of the stationers' company^ were empowered to 
seize unlicensed copies wherever they should think fit to 
search for them , and in case they should find any un- 
licensed book suspected to contain matters contrary to 
the church or state , they were to bring them to the two 
bishops before mentioned , or one of the secretaries. No 
books were allowed to be printed out of London ^ except 
in York , and in the universities. The plenalties for print^^ 
ing without license were of course heavy *. This act was 
only to last three years , and after being twice renewed , 
the last time until the conclusion of the first sessioii of 
the next parliament, expired Consequently in 1679; an 
era when the house of commons were happily in sd dif- 
ferent a temper, that any attempt to revive it must have 
proved abortive. During its continuance , the business 
of licensing books was intrusted to sir Roger L'Estrange , 
a well-known pamphleteer of that age , and himself a 
most scurrilous libeller in behalf of the party he ^- 
poused , that of popery and despotic power. It is hardly 
necessary to remind the reader of the objections that 
were raised to one or two lines in Paradise Lost. 

Though a previous license ceased to be necessairy, it 
was held by all the judges, having met for this purpose, 
if we believe chief justice Scroggs , by the king's command, 
that all books scandalous to the government, or to private 
persons , may be seized , and the authors or those expo- 
sing them punished : and that all writers of false news , 

» 14 Car. II. 0. 33. 
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though not scandalous or seditious , are indictable on that 
account ■ , But in a subsequent trial, he informs the jury 
that , '^ when by the king's command we were to give in 
our opinion what was to be done in point of the regulation 
of the press , we did all subscribe , that to print or publish 
any news , bookfit, or pamphlets 6f news whatsoever is ille- 
gal ^ that it is a manifest intent to the breach of the peace , 
and they may be proceeded against by law as an illegal 
thing *. Suppose now that this thing is not scandalous, what 
then ? If there had been no reflection in this book at all , 
yet it is illicitej and the author ought to bet^onvicted for 
it. And that is for a public notice to all people , and espe- 
cially printers and booksellers , th^t they ought to print 
no book or pamphlet of news whatsoever without autho- 
rity." The. pretended libel in this case was a periodical 
pamphlet , entitled the Weekly Pacquet of Advice from 
Rome, being rather a virulent attack on popery^ than 
serving the purpose of a newspaper. These extraordinary 
propositions were.so far from being loosely advanced,, that 
the court of king's bench proceeded ta make an order, 
that the book should no longer be printed or published 
by any person whatsoever^. Such an order was evidently 

' State Trials, tH. 919. 

* This declaration of the judges ifi recorded in the folloDriog 
passage of the London Gazette, May 5, 1680. ** This day the judges 
made their report to his majesliy in council , in pursuance of an order 
of this hoard, by nvhich they unanimously declare, that his majesty 
may by law prohibit the printing and publishing of all news-books 
and pamphlets of news whatsoever not licensed by his majesty's 
authority, as manifestly tending to the breach of the peace and dis- 
turbance of the kingdom. Whereupon his majesty was pleased to direct 
a proclamation to be prepared for the restraining the printing of 
news books a;id pamphlets of news without leave. '* Accordingly such 
a proclamation appears in the Gazette of May 17. 

^ State Trials , yii. 1 127. viii. i84> 197. Even North seems tp admit 
that this was a stretch of power. Examen, 564. 
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beyond the competence of that coart , were even the pre- 
rogative of the king in council as (ligh ad its warmest ad- 
vocates conld strain it. It formed accordingly one article 
of the impeachment voted against Scroggs in the next 
session ' . Another was for issuing general warrants (that 
is , warrants wherein no names are mentioned) , to seize 
seditious libels and apprehend their authors *. But this 
impeachment having fallen to the ground , no check was 
put to general warrants , at least from the secretary of 
state , till the famous judgment of the court of common 
pleas in i764r 

Those encroachments on the legislative supremacy of 
parliament , and on the personal rights of the subject , by 
means of proclamations issued from the privy'-council , 
which had rendered former princes of both the Tudor 
and Stuart families almost arbitrary masters of their 
people , had fallen with the odious tribunal by which 
they were enforced. The king was restored to nothing 
but what the law had preserved to him. Few instances 
appear of illegal proclamations in his reign. One of these , 
in 1 665 , required all officers and soldiers who had served 
in the armies of the late usurped powers to depart the 
cities of London and Westminster, and not to return 
within twenty miles of them before the November fol- 
lowing. This seems connected with the well-grounded 
apprehension of a republican conspiracy^. Another, im- 
mediately after the fire of London , directed the mode 
in which houses should be rebuilt , and enjoined the lord- 

* Stale Trials, 'viii. i63. ' 

' It seems that these warrants , though usual , were known to be 
against the law. State Trials, vii. 949. 956. Possibly they might have 
been justified under the words of the licensing act, while that was in 
force ; and haying been thus introduced , were not laid aside. 

^ Kennet's Charles II , 277. 
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mayor and other city magistrates to pull down what- 
soevet obstinate and refractory persons might presume to 
erect upon pretence that the ground was their own -, and 
especially that no houses of timber should be erected for 
the future '. Though the ptiblic benefit of this restriction, 
and of some order as to the rebuilding of a city which had 
been destroyed in great measure through the want of it , 
was sufficiently manifest, it is impossible to justify the 
tone and tenor of this proclamation , and more particu- 
larly as the meeting of parliament was very near at hand. 
But an act having passed therein for the same purpose , 
the proclamation must be considered as having had little 
effect* Another instance, and far less capable of exte-^ 
nuation , is a proclamation for shutting up coffee-houses^ 
in December, 167 5. I have already mentioned this as an 
intended measure of lord Clarendon. Coffee-houses were 
all at that time subject to a license , granted by the ma- 
gistrates at quarter sessions. But the licenses having been 
granted for a certain time , it was justly questioned whe-* 
ther they could in any manner be revoked. This procla- 
mation being of such disputable legality, the judges, ac-^ 
cording to North , were consulted , and intimating to the 
council that they were not agreed in opinion upon the 
most material questions submitted to them , it seemed ad- 
visable to recall it^. In this essential matter of proclama- 
tions , therefore , the administration of Charles 11 is very 
advantageously compared with that of his father ; and , 
considering at the same time the entire cessation of im- 
positions of money without consent of parliament , we 

' State Trials , vi. 887. 

• Ralph , 397. North's Examen, i3y. Rennet, 387. Hume of course 
pretends that this proclamation would have been reckoned legal in 
former times. 
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must admit that, howeyer dark might be his designs^ 
there were no such general infringements of public liberty 
in his reign as had continually occurred before the long 
parliament. 

One undeniable fundamental privilege had saryived 
the shocks of every revolution ; and , in the worst times , 
except those of the late usurpation , had*been the stand- 
ing record of primaeval liberty — the trial by jury : what- 
ever infringement had been made on this, in many cases 
of misdemeanor , by the pretended jurisdiction of the 
star-chamber, it was impossible , after the bold reformers 
of 1 64 1 had lopped off that unsightly excrescence from 
the constitution , to prevent a criminal charge from pass- 
ing the legal course of investigation through the inquest 
of a grand jury, and the verdict in open court of a petty 
jury. But the judges, and other ministers of justice, for 
the sake of their own authority or that of the crown , 
devised various means of subjecting juries to their own 
direction , by intimidation , by unfair returns of the 
panel , or by narrowing the boundaries of their lawful 
function. It ts said to have been the practice in early 
times ^ as I have mentioned from sir Thomas Smith in 
another place, to fine juries for returning verdicts against 
the direction of the court , even as to matter of evidence , 
or to summon them before the star-chamber. It seems 
that instances of this kind were not very numerous after 
the accession of Elizabeth ; yet a small number occur in 
our books of reports. They were probably sufficient to 
keep juries in much awe. But after the restoration , iwo 
judges, Hyde and Keeling, successively chief justices of 
the king's bench , took on them to exercise a pretended 
power, which had at least been intermitted in the time of 
the commonwealth. The grand jury of Somerset having 
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found a bill for manslaughter instead of murder, against 
the advice of the latter judge, were summoned before 
the ^ court of king's bench, and dismissed with a repri- 
mand instead of a fine ' . In other cases fines were set on 
petty juries for acquittals against the judge's direction. 
This unusual and dangerous inroad on so important a 
right attracted the notice of the house of commons ^ and 
a committee was appointed, who reported some strong 
resolutions against Keeling for illegal and arbitrary pro- 
ceedings in his office , the last of which was , that he be 
brought to trial , in order to condign punishment , in such 
manner as the house should deem expedient. But the 
chief justice having requested to be heard at the bar, so 
far extenuated his offence, that the house, after resol- 
ving that the practice of fining or imprisoning jurors is 
illegal , came to a second resolution , to proceed no farther 
against him.* 

■ '* Sir Hugh Wyndham and others of the grand jury of Somerset 
were at the last assizes bound over , by !ord Ch. J. Keeling , to appear 
at the K. B. the first day of this term, to answer a misdemeanor for 
finding upon a bill of murder , ' billa vera quoad manslaughter , ' 
against the directions of the jpdge. Upon their appearance they were 
told by the court , being full , that it was a misdemeanor in them , 
for they are not to distinguish betwixt murder and manslaughter; for 
it is only the circumstance of malice which makes the difference , and 
that may be implied by the law, without any fact at all, and so it lie& 
not in the judgment of a jury but of the judge; that the intention of 
their finding indictments is , that there might be no malicious prose- 
cution ; and therefore if the matter of the indictment be not framed 
of malice, but is TCrisimilis, though it be not vera , yet it answers their 
oaths to present it. Twisden said he had known petty juries punished 
in my Iprd chief justice Hyde's time , for disobeying of the judge's 
directions in point of law. But, because it was a mistake in their 
judgments rather than any obstinacy, the court discharged them 
without any fine or other attendance. " Pasch. 19 Car. a. Keeling^ 
Ch. J. Twisden , Wyndham , Morton , justices. Margrave MSS. ». 33(). 

" Journals, ifilh Oct. 1667. 
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The precedents , however , which these judges en- 
deavoured to establish , were repelled in a more decisive 
mianner than by a resolution of the house of contmous. 
For in two cases , where the fines thus imposed upon 
jurors had been estreated into the exchequer , Hale , then 
chief baron , with the advice of most of the judges of 
England , as he informs us , stayed process ; and in a 
subsequent case it was resolved by all the judges , except 
one, that it was against law to fine a jury for giving a 
verdict contrary to the court's direction. Yet notwith- 
standing this very recent determination , the recorder of 
London , in 1670, upon the acquittal ofPenn and Mead, 
the quakers, on an indictment for an unlawful assembly, 
imposed a fine of forty marks on each of the jury '. 
Bushell^ one of their number , being committed for non- 
payment of this fine , sued his writ of habeas corpus from 
the court of common pleas *, and on the return made that 
he had been committed for finding a verdict against full 
and manifest evidence , and against the direction of the 
court , chief justice Vaughan held the ground to be in- 
sufficient , and discharged the party. In his reported judg- 
ment on this occasion , he maintains the practice of finding 
jurors, merely on this account , to be comparatively re- 
cent , and clearly against law *. No later instance of it 
is recorded', and perhaps it can only be ascribed to the 
violence that still prevailed in the house of commons 
against non-conformists , that the recorder escaped its 
animadversion. 

In this judgment of the chief justice Vaughan , he 
was led to enter on a question much controverted in later 
times , the legal right of the jury to find a general ver- 

' State Trials, vi. 967. 

* Vaughan's Repotts. Slate Trials, v. 999. 
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« 

diet, in criminal cases , where it determines not only 
the truth of the facts as deposed , but their quality of 
guilt or innocence; or as it is commonly, though nol 
perhaps quite accurately worded , to judge of the law as 
well as the fact. It is a received maxim with us , that the 
judge cannot decide on questions of fact, nor the jury on 
those of law. Whenever the general principle, or what 
may be termed the major proposition of the syll<^ism « 
which every litigated case contains, can be extracted 
from the particular circumstances to which it is sup- 
posed to apply , the court pronounce their own determi- 
nation , without reference to a jury. The province of the 
latter , however , though it properly extend not to any 
general decision of the law, is certainly not bounded , at 
least in modern times , to a mere estimate of the truth of 
testimony. The intention of the litigant parties in civil 
matters , of the accused in crimes , is , in every case , a 
matter of inference from the testimony , or from the 
acknowledged facts of the case ; and wherever that in- 
tention is material to the issue , is constantly left for the 
jury's deliberation. There are, indeed, rules in criminal 
proceedings which supersede this consideration ; and 
where , as it is expressed , the law presumes the inten- 
tion in determining the offence. Thus in the common in- 
stance of murderer manslaughter ^ the jury cannot legally 
determine that provocation to be sufficient, which by 
the settled rules of law is otherwise ; nor can they , iu 
any case , set up novel and arbitrary constructions of 
their own , without a disregard of their duty. Unfortu- 
nately it has been sometimes the disposition of judges to 
claim to themselves the absolute interpretation of facts , 
and the exclusive right of drawing inferences from them , 
as it has occasionally, though not perhaps with so much 
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danger , been the frailty of juries to make their un- 
deniable right of returning a general verdict subservient 
to faction or prejudice. Vaughan did not of course mean 
to encourage any petulance in juries that should lead 
them to pronounce on the law, nor does he expatiate so 
largely on their power, as has sometimes since been 
usual; but confines himself to a narrow, though conclu* 
sive , line of argument , that as every issue of fact mmt 
be supported by testimony, upon the truth of which the 
jury are exclusively to decide , they cannot be guilty of 
any legal misdemeanor in returning their verdict , though 
apparently against the direction of the court in point of 
law, since it cannot ever be proved that they believed the 
evidence upon which that direction ^must have rested '. 

I have already pointed out to the reader's notice that 
article of Clarendon's impeachment , which charges him 
with having caused many persons to be imprisoned against 
law *. These were released by the duke of Buckingham's 
administration , which in several respects acted on a more 
liberal principle than any other in this reign. The prac- 
tice was not , however , wholly discontinued. Jenkes , a 
citizen of London , on the popular or factious side , hav- 
ing been committed by the king in council for a mutinous 
speech in Guildhall , the justices at quarter sessions re- 
fused to admit him to bail , on pretence that he had 
been committed by a superior court ; or to try him , be- 
cause he was not entered in the calendar of prboners. 

' See Hargraye's judicious obseryations on the province of juries. 
State Trials , yi. ioi3. 

* Those who were confined by warrants were forced to buy tfaeir 
liberty of the courtiers; '* Which , " says Pepys (July 7 , 1667) , •* is 
a most lamentable thing that we do professedly own that we do these 
things , nor for right and justice sake , but only to gratify this or that 
person about the king. '' 
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The chancellor , on application for a habeas corpus , 
declined to issue it during the Tacation^ and the chief 
justice of the king's bench, to whom, ih the next place , 
the friends of Jenkes had recourse , made so many diffi- 
culties , that he lay in prison for several weeks '. This 
has been commonly said to have produced the famous 
act of habeas corpus. But this is not truly stated. The 
arbitrary proceedings of lord Clarendon were what really 
gave rise to it. A bill to prevent the refusal of the writ of 
habeas corpus was brought into the house on April 10 , 
1680, but did not pass the committee in that session *. 
But another to the same purpose , probably more reme- 
dial ; was sent up to the lords in March 1669-70.^. It 
failed of sucicess in the upper house \ but the commons 
continued to repeat their struggle for this important 
measure , and in the session of 1673-4 passed two bills , 
one to prevent the imprisonment of the subject in gaols 
beyond the seas , another to give a more expeditious use 
of the writ of habeas corpus in criminal matters 4. The 
same or similar bills appear to have gone up to the lords 

■ State Trials, yi. t 189. 

* Commons' Journals. As the titles only of these bills are Entered 
iu the Journals, their purport cannot be stated with absofaite certainty. 
They might howeyer, I suppose, be found in some of the offices. 

' Pari. Hist. 661. It was opposed by the court. 

* In this session, Feb. i4» a committee was appointed to inspect 
the laws, and consider how the king may commit any subject by his 
immediate warrant , as the law now stands, and report the same to the 
house, and also how the law now stands, touching commitments of- 
persons by the council-table. Ralph supposes (p. a 55) that this gave 
rise to the habeas corpus act , which is certainly not the case. The 
statute 16 Gar. I. c. 10. seems to recognize the legality of commit- 
ments by the king's special warrant , or by the privy-council , pr some, 
at least, of its members singly; and I do not know whether this, with 
long usage, is not suiBcient to support the controverted authority of 
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him to bring up the body of his prisoner within a time 
limited according to the distance , but in no case exceed- 
ing twenty days, who shall discharge the party from 
imprisonment , taking surety for his appearence in the 
court wherein his offence is cognizable. A gaoler refinsing 
a copy of the warrant of commitment , or not obeying 
the writ, is subjected to a penalty of lool. ; and eyen 
the judge denying a habeas corpus, when required ac- 
cording to this act , is made liable to a penalty of 5ooL 
at the suit of the injured party. The court of king's 
bench had already been accustomed to send out their 
writ of habeas corpus into all places of peculiar and priyi- 
leged jurisdiction , where this ordinary process does not 
run , and even to the islaod of Jersey, beyond the strict 
limits of the kingdom of England ' ; and this power , 
which might admit of some question , is sanctioned by a 
declaratory clause of the present statute. Another section 
enacts, that ^' no subject of this realm that now is, or 
hereafter shall be , an inhabitant or resident of this king- 
dom of England , doqpinion of Wales , or town of Ber- 
wick-upon-Tweed , shall be sent prisoner into Scotland , 
Ireland , Jersey, Guernsey, Tangier, or into parts , gar- 
risons , islands , or places beyond the seas , which are or 
at any time hereafter shall be within or without the do- 
minions of his majesty, his heirs , or successors , '' under 
penalties of the heayiest nature short of death nfhich the 
law knows , and an incapacity of receiving the king's 
pardon. The great rank of those who were likely to of- 

' The court of king's bench directed a habeas corpus to the goYernor i 
of Jersey, to bring up the body of Overton y 9 well-known officer of , 
the commonwealth, who had been confined there seyeral years. { 
Siderfin's Reports, 386. This was in 1668, after the fall of Clarendoo, 
when a less despotic system was introduced. 
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fend against this part of the statute , was doubtless the 
cause of this unusual severity. 

But as it might still be practicable to evade these re- 
medial provisions by fexpressing some matter of treason 
or felony m the warrant of commitment, the judges not 
being empowered to inquire into the truth of the facts 
contained in it , a further security against any 'protracted 
detention of an innocent man is afforded by a provision 
of great importance , that 6very person committed for 
treason or felony, plainly and specially expressed in the 
warrant, may, unless he shall be indicted in the next 
term , or at the next sessions of general gaol delivery after 
his commitment, be, on prayer to the court, released 
upon bail , unless it shall appear that the crown's wit- 
nesses could not be produced at that time , and if he shall 
not be indicted and tried in the second term or Sessions 
of gaol delivery i, he shall be discharged. 

The remedies of the habeas corpus act are so effectual , 
that no man can J3ossibly endure any long imprisonment 
on a criminal charge, nor would any minister venture 
to exercise a sort of oppression so dangerous to himself. 
But it should be observed, that as the statute is only 
applicable to cases of commitment on such a charge , 
every other species of restraint on personal liberty is left 
to the ordinary remedy , as it subsisted before this enact- 
ment. Thus a party detained without any warrant must 
sue out his habeas corpus at common law , and this is at 
present the more usual occurrence. But the judges of 
the king's bench , since the statute , have been accus- 
tomed to issue this writ during the vacation in all cases 
whatsoever. A sensible difficulty has , however , been 
sometimes, felt, from their incompetency to judge of the 
truth of a return made to the writ. For though in cases 
III. i6 
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within the statute the prisoner may always look to his 
legal discharge at the next sessions of gaol delivery , the 
same redress cannot be obtained when lie is not in custody 
upon any criminal accusation. If the person, therefore, 
who detains any one in custody should think fit to naake 
a return to the writ of habeas corpus , alleging matter 
sufficient to justify the party^s restraint, yet false* in fact, 
there would be no means , at least by this summary pro- 
cess, of obtaining relief. An attempt was made in 1757, 
after an examination of the judges by the house of lords, 
as to the extent and efficiency of the habeas corpus at 
common law, to render their jurisdiction more reme- 
dial ' . It failed however , for the time , of success ; but 
a statute has recently been enacted*, which not only 
extends the power of issuing the writ during the vaca- 
tion , in cases not within the act of Charles 11 , to all 
the judges, but enables the judge, before whom the 
writ is returned , to inquire into the truth of the facts 
alleged therein , and in case they shall seem to him 
doubtful , to release the party in custody , on giving 
surety to appear in the court to which such judge shall 
belong, on some day in the ensuing term , when the court 
may examine by affidavit into the truth of the facts alleged 
in the return , and either remand or discharge the party 
according to their discretion. It is also declared , that a 
writ of habeas corpus shall run to any harbour or road 
on the coast of England , though out of the body of any 

* See the lords' questions and answers of the judges in Pari. 
Hist. XT. 898; or Bacon's Abridgment, tit. Habeas Corpus; also 
Wilmot's Judgments, 81. This arose out of a case of impressment, 
where the expeditious remedy of habeas corpus is eminently ne- 
cessary. 

* 56 G. III. c. 100. 
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county; in order, I presume, to obviate doubts as to the 
efifects of this remedy in a kind of illegal detention , 
more likely perhaps than any other to occur in modern 
times , on board of vessels upon the coast. Except a few 
of this description , it is very rare for a habeas corpus to 
be required in any case where the government can be 
ipresumed to have an interest. 

The reign of Charles 11 was hardly more remarkable 
by the vigilance of the house of commons against arbi- 
trary prerogative , than by the warfare it waged against 
whatever seemed an encroachment or usurpation in the . 
other house of parliament. It has been a peculiar hap- 
piness of our constitution , that such dissensions have so 
rarely occurred. I cannot recollect any republican go- 
vernment, ancient or modern, except perhaps some of 
the Dutch provinces , where hereditary and democratical 
huthority have been amalgamated so as to preserve both 
in effect and influence , without continual dissatisfaction 
and reciprocal encroachments-, for though in the most 
tranquil and prosperous season of the Roman state , one 
consul , and some magistrates of less importance , were 
invariably elected from the patrician families , thesie did 
not form a corporation , nor had any collective authority 
in the government. The history of monarchies, including 
of course all states whei'e the principality is lodged in a 
single person , that have admitted the aristocratical and 
popular temperaments at the same time , bears frequent 
witness to the same jealous or usurping spirit. Yet mo- 
narchy is unquestionably more favourable to the co-exist- 
ence of an hereditary body of nobles with a representa- 
tion of the commons , than any other form of common- 
wealth •, and it is to the high prerogative of the English 
crown J its exclusive disposal of offices of trust , which 
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are the ordinary subjects of contention, its power of 
putting a stop to parliamentary disputes by a dissolution , 
and , above all , to the necessity , which both the peers 
and the commons have often felt , of a mutual good un- 
derstanding for the maintenance of their privileges, that 
we must , in a great measure , attribute the general har- 
mony , or at least the absence of open schism , between 
the two houses of parliament. This is , however , still 
more owing to the happy graduation of ranks , which 
renders the elder and the younger sons of our nobility 
two links in the unsevered chain of society^ the one 
trained in the school of popular rights, and accustomed, 
for a long portion of their lives , to regard the privileges 
of the house whereof they form a part , full as much as 
those of their ancestors ' ; the other falling without here- 
ditary distinction into the class of the other commoners , 
and mingling the sentiments natural to their birth and 
family affections , with those that are more congenial to 
the whole community. It is owing also to the wealth and 
dignity of those ancient families , who would be styled 

' It wag ordered ai Jan. iS^g, that the eldest son of the earl 
of Bedford should continue in the House after his father had suc- 
ceeded to the peerage. Atid, 9th Feb. 1675, that his son should do 
so , '* according to the precedent in the like case of the now earl 
his father. '* It is worthy of notice , that this determination , which , 
at the time, seems to have been thought doubtful, though ^ery 
unreasonably (Journals, loth Feb.), but which has had an influence, 
which no one can fail to acknowledge in binding together the two 
branches of the legislature, and in keeping alive the sympathy for 
pnblic and popular rights in the £nglish nobility (that sensus com- 
munis , which the poet thought so rare in high rank ), is first re- 
corded, and that twice over in behalf of a family, in whom the love of 
constitutional freedom has become hereditary, and who may be justly 
said to have deserved , like the Valerii at Home , the surname of 
PublicolsD. 
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noble in any other country , and who give an aristocra- 
tical character to the popular part of our legislature , and 
to the influence which the peers themselves, through the 
representation of small boroughs, are enabled to exercise 
over the lower house. 

The original constitution of England was highly aris- 
tocratical. The peers of this realm , when summoned to 
parliament , and on such occasions every peer was entitled 
to his writ, were the necessary counsellors and coadjutors 
of the king in all the functions that appertain to a go* 
vernment. In granting money for the public service, in 
changing by permanent statutes the course of the com- 
mon law , they could only act in conjunction with the 
knights , citizens , and burgesses of the lower house of 
parliament. In redress of grievances , whether of so pri^^ 
vate a nature as to affect only single persons , or extena- 
ing to a county or hundred , whether proceeding from 
the injustice of public officers or of powerful individuals , 
whether demanding punishment as crimes against the 
state, or merely restitution and damages to the injured 
party, the lords assembled in parliament were competent , 
as we find in our records, to exercise the same high 
powers , if they were not even more extensive and re*- 
medial , as the king's ordinary council , composed of his 
great officers, his judges, and perhaps some peers, was 
v^ont to do in the intervals of parliament. These two, the 
lords and the privy-council , seem to have formed , in the 
session , one body or great council , wherein the latter 
had originally right of suff'rage along with the former. In 
this judicial and executive authority, the commons had 
at no time any more pretence to interfere , than the coun- 
cil , or the lords by themselves , had to make ordinances , 
at least of a general and permanent nature , which shoul4 
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bind the subject te obedience. At the beginning of every 
parliament, numerous petitions were presented to the 
lords , or to tjie king and lords , since he was frequently 
there in person , and always presumed to be so , complain- 
ing of civil injuries and abuse of power. These were ge- 
nerally indorsed by appointed receivers of petitions , and 
returned by them to the proper court, whence relief was 
to be sought*. For an immediate inquiry and remedy 
seems to have been rarely granted , except in cases of an 
extraordinary nature, when the law Was defective, or 
could not easily be enforced by the ordinary tribunals 5 
the shortness of sessiohs , and multiplicity of affairs pre- 
venting the upper house of parliament from entering so 
fully into these matters as the king's council had leisure 
to do. 

It might, perhaps, be well questioned , notwithstand- 
ing the considerable opinion of sir M. Hale , whether 
the statutes directed against the prosecution of civil and 
criminal suits before the council are so worded as to 
exclude the original jurisdiction of the house of lords, 
though their principle is very adverse to it. But it is re- 
markable , that so far as the lords themselves could allege 
from the rolls of parliament , one only instance occurs 
between 4 Hen. IV (i4o3) and 4^ Eliz. (1602) where 
their house had entered upon any petition in the nature 
of an original suit ; though in that (i Ed. IV. 1461) they 
had certainly taken on them to determine a question 
cognizable in the common courts of justice. For a dis- 
tinction seems to have been generally made between 

' The Ibrm of appointiDg receivers and tryers of petitions » though 
inteirmitted during the reign of William III , was revived afterwards, 
and finally not discontinued without a debate iu the house of lards , 
and a division , in 1740. Pari. Hist. xi. 101 3. 
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cases where relief might be bad in the courts below , as 
to which it is contended by sir M, Hale that the lords 
could not have jurisdiction, and those where the injured 
party was without remedy , either through defect of the 
law , or such excessive power of the aggressor , as could 
defy the ordinary process. During the latter part at least 
of this long interval , the council iand court of star-cham-^ 
ber were in all their vigour , to which the intermission 
of parliamentary judicature may in a great measure be 
ascribed. It was owing also to the longer intervals be- 
tween parliaments from the time of Henry VI, extending 
sometimes to five or six years , which rendered the re- 
dress of private wrongs by their means inconvenient and 
uncertain. In 163 1 and 16544? the l6rds, grown bold by 
the general disposition in favour of parliamentary rights , 
made orders without hesitation on private petitions of an 
original nature. They continued to exercise this juris- 
diction in the first parliaments of Charles I ; and in one 
instance , that of a riot at Banbury , even assumed the 
power of punishing a misdemeanor unconnected with 
privilege. In the long parliament, it may be supposed 
that they did not abandon this encroachment , as it seems 
to have been , on the royal authority, extending their or- 
ders both to the punishment of misdemeanors , and to 
the awarding of damages. ' 

The ultimate jurisdiction of the house of lords, either 
by removing into it causes commenced in the lower 
courts , or by writ of error complaining of a judgment 
given therein , seems to have been as ancient , and 
founded on the same principle of a paramount judicial 
authority delegated by the crown , as that which they 

' Hargrave, p. 60. The proofs are in the Lords' Journals. 
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exercised upon original petitions. It is to be observed 
that the council or star-chamber did tiot pretend to any 
direct jurisdiction of this nature-, no record was. ever 
removed thither upon assignment of errors in an in'ferior 
court. But after the first part of the fifteenth century , 
there was a considerable interval , during which this ap- 
pellant jurisdiction of the lords seems to have gone iuto. 
disuse , though probably known to be legal * . They began 
again, about i58o, to receive writs of error from the. 
court of king's bench , though for forty years more the 
instances were by no means numerous. But the statute 
passed in i585, constituting the court of exchequer- 
chamber a$ an intermediate tribunal of appeal between 
the king's bench and the parliament, recognizes the ju- 
risdiction of the latter, that is , of the house of lords , in 
the strongest terms*. To this power, therefore, of de- 
termining , in the last resort , upon writs of error from 
the courts of common law , no objection could possibly 
be maintained. 

The revolutionary spirit of the long parliament brought 
forward still higher pretensions, and obscured all the 
land-marks of constitutional privilege. As the commons 
took on themselves to direct the execution of their own 
orders, the, lords, afraid to be jostled out of that equality 
to which they were now content to be reduced , asserted 
a similar claim at the expense of the king's prerogs^tive. 

' They were very rare after the accession of Henry V; but one 
occurs in loth Hen. VI. i43a, with which Hale's list concludes. 
Hargrave's Preface to Hale, p., 7. This editor justly observes, that 
the incomplete state of the votes and early journals renders the 
negative proof inconclusive; though we may be fully warranted in 
asserting, that from Henry V to James I there was very little exercice 
of judicial power in parliament , either civilly or criminally. 

=» 27th Eliz. c. 8. 
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They returned to their own house on the restoration 
with confused notions of their high jurisdiction , rather 
enhanced than abated by the humiliation they had un- 
dergone. Thus before the king's arrival, the commons 
having sent up for their concurrence a resolution that 
the persons and estates of the regicides should be seized , 
the upper house deemed it an encroachment on their 
exclusive judicature, and changed the resolution into 
*' an order of the lords on complaint of the commons '/* 
In a conference on this subject between the two houses, 
the commons denied their lordships to possess an ex- 
clusive jurisdiction, but did not press that matter*. But 
in fact this order was rather of a legislative than judicial 
nature-, nor could the lords pretend to any jurisdiction 
in cases of treason. They artfully, however, overlooked 
these distinctions -, and made orders almost daily , in the 
session of 1660 , trenching on the executive power, and 
that of the inferior courts. Not content with ordering the 
estates of all peers to be restored , free from seizure by 
sequestration, and with all arrears of rent, we find in 
their journals , that they did not hesitate on petition to 
slay waste on the esta,tes of private persons •, and to se-r 
cure the tithes of livings , from which ministers had 
been ejected, in the hands of the churchwardens, till 

their title could be tried ^. They acted, in short, as if 

• 

' Lords' Journals, May 18, 1660. 

* Commons* Journals , May aa. 

^ Lords' Journals, June 4» 69 14) ao, aa, et alibi sa&pies. '* Upon 
information given that some persons in the late times had carried 
away goods from the house of the earl of Northampton , leave was 
given to the said earl , by his servants and agents , to make diligent 
and narrow search in the dwelling-houses of certain persons, and to 
break open any door or trunk that shall not be opened in obedience to 
the order. " June a6. The like order was made next day for the 
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they had a plenary authority in matters of freehold right, 
where any member of their own house was a party, and 
in every case as full an equitable jurisdiction as the 
court of chancery. Though in the more settled state of 
things which ensued these anomalous orders do not so 
frequently occur , we find several assumptions of power 
which show a disposition to claim as much as the cir- 
cumstances of any particular case should lead them to 
think expedient for the parties , or honourable to them- 
selves. * 

The lower house of parliament, which hardly reckoned 
itself lower in dignity, and was something more than 
equal in substantial power, did not look without jealousy 
on these pretensions. They demurred to a privilege as- 
serted by the lords of assessing themselves in bills of di- 
rect taxation ; and having on one occasion reluctantly 
permitted an amendment of that nature to pass, took 
care to record their dissent from the principle by a spe- 
cial entry in the journal^. An amendment having been 
introduced into a bill for regulating the press , sent up 
by the commons in the session of 1661, which exempted 
the houses of peers from search for unlicensed books , it 
was resolved not to agree to it , and the bill dropped for 

marquis of Winchester, the earls of Derby and Nenport, etc. A still 
more extraordinary yote was passed Aug. 16. Lord Mohun having 
complained of one Keigwin, and his attorney Danby, for suing him 
by common process in Michaelmas term, i65i , in breach of privilege 
of peerage, the house voted that he should have damages : nothing 
could be more scandalously unjust , and against the spirit of the 
bill of indemnity. Three presbyterian peers protested. 

' They resolved , in the case of the earl of Pembroke , Jan. 3o, 
$678, that the single testimony of a commoner is not sufficieDt against 
9 peer. 

* Journals, Aug. a and i5, 1660. 
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that time * . Even in far more urgent circumstances , 
while the parliament sat at Oxford in the year of the 
plague , a bill to prevent the progress of infection was 
lost , hecause the lords insisted that their houses should 
not be subjected to the general provisions for security*. 
These ill-judged demonstrations of a design to exempt 
themselves from that equal submission to the la^v which 
is required in all well-governed states, and had ever 
been remarkable in our constitution , naturally raised a 
prejudice against the lords, both in the other house of 
parliament , and among the common lawyers. 

This half-suppressed jealousy soon disclosed itself in 
the famous controversy between the two houses about 
the case of Skinner and the East India company. This 
began by a petition of the former to the king , wherein 
he complained, that having gone as a merchant to the 
Indian seas , at a time when there was no restriction upon 
that trade , the East India company's agents had plun- 
dered his property, taken away his ships , and dispossessed 
him of an island which he had purchased from a native 
prince. Conceiving that he could have no sufficient 
redress in the ordinary courts of justice, he besought 
his sovereign to enforce reparation by some other means. 
After several ineffectual attempts by a committee of the 
privy-council to bring about a compromise between the 
parties , the king transmitted the documents to the house 
of lords , with a recommendation to do justice to the pe- 
titioner. They proceeded accordingly to call on the East 
India company for an answer to Skinner's allegations. 
The company gave in what is technically called a plea to 
the jurisdiction, which the house over-ruled. The de-^ 

' Journals, Jaly ag, 1661. 
» Id. Oct. 3i, i665. 



a5i THE CONSTITUTIONAL HISTORY OF ENGLAND. 

fendants then pleaded in bar , and contrived to delay the 
inquiry into the facts till the next session , when the pro- 
ceedings having been renewed , and the plea to the lords' 
jurisdiction again oflFered, and over-ruled, judgment 
was finally given that the East India company should 
pay 5oooK damages to Skinner. 

Meantime the company had presented a petition to the 
house of commons against the proceedings of the lords in 
this business. It was referred to a committee who had 
already been appointed to consider some other cases of 
a like nature. They made a report , which produced re- 
solutions to this effect ; That the lords , in taking cogni- 
zance of an original complaint , and that relievable in the 
ordinary course of law, had acted illegally, and in a man- 
ner to deprive the subject of benefit of the law. The lords 
in return voted " that the house of commons entertaining 
the scandalous petition of the East India company against 
the lords' house of parliament , and their proceedings , 
examinations , and votes thereupon had and made , are a 
breach of the privileges of the house of peers , and con- 
trary to the fair correspondency which ought to be 
between the two houses of parliament , and unexampled 
in former times-, and that the house of peers taking cogni- 
zance of the cause of Thomas Skinner, merchant, a 
person highly oppressed and injured in East India by 
the governor and company of merchants trading thither, 
and over-ruling the plea of the said company, and ad- 
judging 5oool. daknages thereupon against the said go- 
vernor and company, is Agreeable to the laws of the land, 
and well warranted by the law and custom of parliament , 
and justified by many parliamentary precedents ancient 
and modern. " 

Two conferences between the houses , according to the 
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usage of parliament , ensued , in order to reconcile this 
dispute. But it was too material in itself, and aggravated 
by too much previous jealousy, for any voluntary com- 
promise. The precedents allfeged to prove an original ju- 
risdiction in the peers were so thinly scattered over the 
records of centuries , and so contrary to the received prin- 
ciple of our constitution , that questions of fact are cogni- 
zable only by a jury, that their managers in the conferen- 
ces seemed less to insist on the general right ^ than, on a 
supposed inability of the courts of latv to give adequate 
redress to the present plaintiff^ for which the judges had 
furnished some pretext, on a reference as to their own 
competence to afford relief, by an answer more narrow, 
no doubt, than would have been rendered at the pre- 
sent day. And there was really more to be said , both in 
reason and law, for this limited right of judicature , than 
for the absolute c6gnizance of civil suits by the lords. But 
the commons were not ihclined to allow even of such a 
special exception from the principle for which they 
contended, and intimated that the power of affording a 
remedy in a defect of the ordinary tribunals could only 
reside in the whole body of the parliament. 

The proceedings that followed were ijatemperate on 
both sides. The commons voted Skinner into custody for 
a breach of privilege , and resolved that whoever should 
be aiding in execution of the order of the lords against 
the East India company should be deemed a betrayer of 
the liberties of the commons of Englaild , and an infrin- 
ger of the privileges of the house. The lords, in return , 
committed sir Samuel Barnardiston , chairman of the 
company, and a member of the house of commons , to 
prison , and imposed on him a 6ne of 5ool. It became 
necessary for the king to stop the course of this quarrel , 
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which was done by successive adjournments and proro- 
gation for fifteen months. But on their meeting again in 
October 1669 , the commons proceeded instantly to renew 
the dispute. It appeared that Barnardiston , on the day 
of the adjournment , had been released from custody, 
without demand of his fine , which , by a trick rather 
unworthy of those who had resorted to it, was entered 
as paid on the records of the exchequer. This was a kind 
of victory on the side of the commons : but it was still 
more material that no steps had been taken to enforce 
the order of the lords against the East India company. 
The latter sent down a bill concerning privilege and judi- 
cature in parliament, which the other house rejected on a 
second reading. They in return passed a bill vacating the 
proceedings against Barnardistou, which met with a like 
fate. In conclusion , the king recommended an erasure 
from the journals of all that had passed on the subject , 
and an entire cessation ^ an expedient which both houses 
willingly embraced, the one to secure its victory, the 
other to save its honour. From this time the lords have ta- 
citly abandoned all pretensions to an original jurisdiction 
in civil suits. ' 

They have, however, been more successful in esta- 
blishing a branch of their ultimate jurisdiction , which 
had less to be urged for it in respect of precedent , that 
of hearing appeals from courts of equity. It is pro- 
ved by sir Matthew Hale and his editor, Mr. Hargrave , 
the lords did not entertain petitions of appeal before 
the reign of Charles I, and not perhaps unequivocally 

' For the whole of this business, which is erased from the journals 
of both houses, see State Trials, v. 711; Pari. Hist. iv. 43 1. 443; 
Hatsell's Precedents, iil. 336, and Hargrave's Preface to Hale*s Juris- 
diction of the Lords, loi. 
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tefore thedong parliament '. They became very common 
from that time, though hardly more so than original 
suits ; and as they bore no analogy^ except at first glance , 
to writs of error, which come to the house of lords by the 
king's express commission under the great seal , could not 
well be defended on legal grounds^ But on the other 
hand , it was reasonable that the vast power of the court 
of chancery should be subject to some control ; and though 
a commission of review, somewhat in the nature of the 
court of delegates in ecclesiastical appeals , might have 
been and had been . occasionally ordered by the crown *, 
yet if the ultimate jurisdiction of the peerage were con- 
venient and salutary in cases of common law, it was difr 
ficult to assign any satisfactory reason why it should be 
less so in those which are technically denominated equit- 
able ^. Nor is it likely that the commons would have dis- 
puted this usurpation , in which the crown had acquiesced , 
if the lords had pot received appeals against members of 
the other house. Three instances of this took place about 

' Hale says , '^ I could never get to any precedent of greater anti- 
quity than 3 Car. I. nay scarce before i6 Car I. of any such proceed- 
ing in the lords* house. " C. 33 , and see Hargrave's Preface, 53. 

* Id. c. 3i. 

^ It was ordered on a petition of Robert Roberts, esq. that di- 
rections be given to the lord chancellor, that he proceed to make a 
speedy decree in the court of chancery, according to equity and 
justice, notwithstanding there be not any precedent in the case. 
Against this lords Mohun and Lincoln severally protested ; the latter 
very sensibly observing , that whereas it hath been the prudence and 
care of former parliaments to set limits and bounds to the juris- 
diction of chancery, now this order of directions, which implies a 
command , opens a gap to set up an arbitrary power in the chancery, 
which is hereby countenanced by the house of lords to act, not 
according to the accustomed rules or former precedents of that 
court, but nccording to his own will. Lords' Journals, agth Nov. i664» 
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the year 1675 •, but that of Shirley against sir John Fagg 
is the most celebrated , as having given rise to a conflict 
between the two houses , as violent as that which had oc- 
curred in the business of Skinner. It began altogether on 
the score of privilege. As members of the house of com- 
mons were exempted from legal process during the ses- 
sion ^ by the general privilege of parliament, they justly 
resented the pretension of the peers to disregard this im- 
munity^ and compel them to appear as respondents in 
cases of appeal. In these contentions, neither party could 
evince its superiority but at the expense of innocent per- 
sons. It was a contempt of the one house to disobey its or- 
der, of the other to obey it. Four counsel , who had pleaded 
at the bar of the lords in one of the cases where a member 
of the other house was concerned , were taken into custody 
of the serjeant-at-arms by the speaker's warrant. The 
gentleman usher of the black, rod, by warrant of the 
lords , empowering him to call all persons necessary to his 
assistance , set them at liberty. The commons apprehended 
them again , and to prevent another rescue, sent them to 
the Tower. The lords despatched their Usher of the black 
rod to the lieutenant of the Tower, commanding him to 
deliver up the said persons. He replied , that they were 
committed by order of the commons , and he could not 
release them without their order, just as , if the lords 
^cre to commit any persons , he could not release them 
without their lordships' order. They addressed the king to 
remove the lieutenant, who, after some hesitation, 
declined to comply with their desire. In this difficulty, 
they had recourse , instead of the warrant of the lords* 
speaker, to a writ of habeas corpus returnable in par- 
liament-, a proceeding not usual, but the legality of 
which seems to be now admitted. The lieutenant of the 
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Tower, who , rather unluckily for the lords j had taken 
the other side, either out of conviction , or from a sense 
that the lower house were the stronger and more foi'mi- 
dable , instead of obeying the writ , came to the bar of 
the commons for directions. They voted, as might be ex- 
pected , that the writ was contrary to law, and the privi- 
leges of their house. But , in this ferment of two jealous 
and exasperated assemblies, it was highly necessary, as 
on the former occasion , for the king to interpose by a 
prorogation for three months. This period , however, not 
being sufficient to allay their animosity, the house of 
peers took up again the appeal of Shirley in their next 
session. Fresh votes and orders of equal intemperance on 
both sides ensued , till the king by the long prorogation , 
from November 1675 to February 1677 , P*^' *^ ^^^ ^^ 
the dispute. The particular appeal of Shirley was never 
revived , but the lords continued without objection to 
exercise their general jurisdiction over appeals from courts 
of equity ' . The learned editor of Hale's Treatise on the 
Jurisdiction of the Lords expresses some degree of surprise 
at the commons' acquiescence in what they had treated as 
a usurpation. But it is evident from the whole course of 
proceeding , that it was the breach of privilege in citing 
their own members to appear which excited their in- 
dignation. It was but incidentally that they observed in 
a conference , that the commons cannot find , by Magnft 
Charta , or by any other law or ancient custom of parlia- 
ment, that your lordships have any jurisdiction in cases 
of appeal from courts of equity. " They afterwards indeed 
resolved , that there lies no appeal to the judicature 

' It was thrown out against them by the commons in their angry 
eonferences about the business of Ashby and White, in 1704, but 
not with any serious intention of opposition. 

HI. 17 
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of the lords in parliament from courts of equity * •, " 
and came ultimately , as their wtath increased , to a 
vote " that whosoever shall solicit, plead, or prosecute 
any appeal against any commoner 'of England, from 
any court of equity, before the house of lords , shall be 
deemed and taken a betrayer of the rights and liberties of 
the commons of England , and shall be proceeded against 
jbccordingly*^ " which vote the lords resolved next day to 
be '^ illegal , unparliamentary, and tending to a dissolution 
of the government ^. " But this was evidently rather an 
act of hostility arising out of the immediate quarrel , than 
the calm assertion of a legal principle. ^ 

During the interval between these two dissensions, 
which the suits of Skinner and Shirley engendered , ano- 
ther difference had arisen , somewhat less violently con- 
ducted , but wherein both houses considered their es- 
sential privileges at stake. This concerned the long 
agitated question of the right of the lords to make alter- 

» C. J. May 3o. 

* Id. Nov. 19. Several divisions took place in the course of 
this business , and some rather close ; the court endeavouring to 
allay the fire. The vote to take sergeant Pemberton into custody for 
appearing as counsel at the lords* bar was only carried by i54 to 146, 
on June t. 

' Lords' Journals, Nov. ao. 

* Lords* and Commons* Journals , May and November, 167$. Pari. 
Hist. 731. 791. State Trials, vi. i lai. Hargrave's Preface to Hale, i35, 
and Hale*s Treatise , c. 33. 

It may l)e observed , that the lords learned a little caution in 
this affair. An appeal of one Cottington from the court of delegates 
to their house was rejected , by a vote that it did not properly be- 
long to them, Shaftesbury alone dissentient. June 17, 1678. Yet 
they had asserted their right to receive appeals from inferior courts, 
that there might be no failure of justice, in terms large enough to 
embrace the ecdesiastical jurisdiction. May 6 , 1675. And it is said 
that they actually had done so in i6%S. Hargrove, 53. 
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ations in money-bills. Though I cannot but think the 
importance of their exclusive privileges has been rather 
exaggerated by the house of commons , it deserves atten- 
tion ^ more especially as the embers of that fire may not 
be so wholly extinguished as never again to show some 
traces of its heat. 

In our earliest parliamentary records , the lords and 
commons , summoned in a great measure for the sake of 
relieving the king's necessities, appear to have made 
their several grants of supply without mutual communi- 
cation , and the latter generally in a higher proportion 
than the former. These were not in the form of laws ^ 
nor did they obtain any formal assent from the king , to 
whom they were tendered in written indentures , entered 
afterwards on the roll of parliament. The latest instance 
of such distinct grants from the two houses , as far as I 
can judge from the rolls, is in the i8th year of Ed- 
ward m * . But in the ^i^d year of that reign , the com-» 
mons alone granted three fifteenths of their goods, in 
such a manner as to show beyond a doubt that the tax was 
to be levied solely upon themselves*. After this time, 
the lords and commons are jointly recited in the rolls to 
have granted them , sometimes , as it is expressed , upon 
deliberation had together. In one case , it is said , that 
the lords , with one assent , and afterwards the commons , 
granted a subsidy on exported wooF. A change of lan«* 
guage is observable in Richard II's reign, when the com- 
mons are recited to grant , with the assent of the lords ; 
and this seems to indicate , not only that in practice the 
vote used to originate with the commons , but that their 

' Pari. Hist. ii. j48. 

' Id. aoo. 

» Id. 3oo. (43 Edw. 3.) 
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proportion at least of the tax being far greater than thai 
of the lords , especially in the usual impositions on wool 
and skins , which ostensibly fell on the exporting mer- 
chant , the grant was to be deemed mainly theirs , sub- 
ject only to the assent of the other house of parliament. 
This is , however , so explicitly asserted in a remarkable 
passage on the roll of 9 Hen. IV, without any apparent 
denial , that it cannot be called in question by any one '. 
The language of the rolls continues to be the same in 
the following reigns-, the commons are the granting, 
the lords the consenting power. It is even said by the 
court of king's bench , in a year-book of Edward IV , 
that a grant of money by the commons would be bind- 
ing without assent of the lords -, meaning of course as to 
commoners only, though the position seems a little ques- 
tionable even with the limitation. I hava been almost led 
to suspect , by considering this remarkable exclusive 
privilege of originating grants of money to the crown , as 
well as by the language of some passages in the rolls of 
parliament relating to them, that no part of the direct 
taxes, the tenths or fifteenths of goods, were assessed 
upon the lords temporal and spiritual, except where 
they are positively mentioned , which is frequently the 
case. But as I do not remember to have seen that any 
where asserted by those who have turned their attention 
to the antiquities of our constitution , it may possibly be 
an unfounded surmise , or at least only applicable to the 
earlier period of our parliamentary records. 

These grants continued to be made as before , by the 
consent indeed of the houses of parliament , but not as 
legislative enactments. Most of the few instances where 

* Rot. Pari. iii. 6ti. View of Middle Ages, ii. 3io. 
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they appear among the statutes are where some condi- 
tion is annexed , or some relief of grievances so inter- 
woven with them, that they make part of a new law '. 
In the reign of Henry VII , they are occasionally inserted 
among the statutes, though still without any enacting 
words*. In that of Henry VIII, the form is rather more 
legislative, and they are said to be enacted by the au- 
thority of parliament, though the king's name is not 
often mentioned till about the conclusion of his reign ^ ^ 
after which a sense of the necessity of expressing hia le- 
gislative authority seems to have led to its introduction 
in some part or other of the bilH, The lords and com-» 
mons are sometimes both said to grant, but more fre-^ 

' 14 £• 3. Stat I. c. 31 : this statute is i-einarkable for a promise of 
the lords not to assent in future to any charge beyond th&old CQStom,^ 
withotit assent of the commons in fal] parliament. Stat, a , same year ; 
the king promises to lay on no charge hut hy assent of the lords and 
commons. 18 E. 3l. stat. a. c. i; the commons grant two-fifteenths of 
the commonalty, and two-tenths of the cities and boroughs. *'£t en 
cas que Dotre seigneur le rpi passe la mer, de paier a mesnies les terns 
les quinzisme et disme del second an , et neray en autre mani^re. 
Issint que les deniers de ce levez soient despendus , en les besoignes 
a eux monstez a cest parlement , par airis des grauntz a ce assignez , 
et que les aides dela Trente soient mys en defence de nc^th. *' This 
is a remarkable precedent for the usage of appropriation, which had 
escaped me, though I haye elsewhere quoted that in 5 Rich. a. stat. 
a. c. a et 3. In two or three instances, we find grants of tenths and 
fifteenths in the statutes, without any other matter, as 14 £• 3. stat. i. 
c. ao; 37 £. 3. stat. i. c. 4- 

• 7 H. 7. c. 1 1 ; la H. 7. c. la. 

' I find only one exception, 5 H. 8. c. 17, which was in the com- 
mon form : Be it enacted by the king our sovereign lord , and by the 
assent, etc. 

* In 37 H. 8. c. a5, both lords and commons are said to grant, and 
they pray that their gi*ant " may be ratified and confirmed by his 
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qaently the latter , with the former's assent , as conti- 
nued to he the case through the reigns of Elizabeth and 
James I: In the first parliament of Charles I , the com* 
mons began to omit the name of the lords in the pre* 
amble of bills of supply , reciting the grant as if wholly 
their own , but in the enacting woirds adopted the cus- 
tomary form of statutes. This, though once remonstrated 
against by the upper house , has continued ever since to 
be the practice. 

The originating power as to taxation was thus indubi-* 
tabty placed in the house of commons \ nor did any con- 
troversy arise upon that ground. But they maintained 
also that the lords could not make any amendment what* 
ever in bills sent up to them for imposing , directly or 
indirectly , a charge upon the people. There seems no 
proof that any diflference between the two houses on this 
score had arisen before the restoration \ and in the con- 
vention parliament, the lords made several alterations 
in undoubted money4>ills , to which the commons did 
not object. But in 1661 , the lords having sent down a 
bill for paving the streets of Westminster, to which they 
desired the concurrence of the commons, the latter, on 
reading tjie bill a first time, '' observing that it went to 
lay a charge upon the people , and conceiving that it was 
a privilege inherent in their house that bills of that na- 
ture should be first considered there ," laid it aside, and 
caused another to be brought in * . When this was sent 
up to the lords , they inserted a clause , to which the 

majesty's royal assent, so to be enacted and autliorised by virtue of 
this present parliament as in such cases heretofore has been ac- 
costoRied. " 

' Commons' Journals, 24, 29 July. Lords' Journals, 3o July, 
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commons disagreed as contrary to their privileges , be- 
cause the people cannot have any tax or charge imposed 
upon them , but originally by the house of commons. The 
lords resolved this assertion of the comorons to be against 
the inherent privileges of the house of peers , and men- 
tioned one precedent of a similar bill in the reign of 
Mary , and two in that of Elizabeth , which had begun 
with them* The present bill was defeated by the unwil- 
lingness of either party to recede ; but for a few years 
after , though the point in question was still agitated , 
instances occur wha:*e the commons suffered amendments 
in what were now considered as money-bills to pass , and 
others where the lords receded from them rather than 
defeat the proposed measure* In April 1671, however, 
the lords having reduced the amount of ao imposition on 
sugar, it was resolved by the other house, '' That in all 
aids given to the king by the commons , the rate or tax 
ought not to be altered by the lords '." This brought on 
several conferences between the houses, wherein tlie 
limits of the exclusive privilege claimed by the commons 
were discussed with considerable ability , and less heat 
than in the disputes concerning judicature; but, as I 
cannot help thinking , with a decided advantage both as 
to precedent and constitutional analogy on the side of 
the peers *. If the commons, as in early times, had me- 

* They expressed this with strange latitude in a resolution some 
years after, that all aids and supplies to his majesty in parliament are 
the sole gift of the commons. Pari. Hist. 100 5. As they did not mean to 
deny that the lords must concur in the bill , much less that they must 
pay their quota , this language seems indefensible. 

* Lords' and Commons* Journals , April 17th and a ad, 1679. Pari. 
Hist. iv. 480. Hatsell's Precedents , iii. 109 » 368 , 409. 

In a pamphlet by lord Anglesea, if I mistake not, entided '* Case 
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rely granted their own money , it would be reasonable 
that their house should have , as it claimed to have, ^' a 
fundamental right as to the matter, the measure, and 
the time." But that the peers, subject to the same bur* 
thens as the rest of the community , and possessing no 
trifling proportion oJP the general wealth , should have no 
other alternative than to refuse the necessary of the re- 
venue , or to have their exact proportion , with all qual^ 
fications and circumstances attending their grant, pre- 
sented to them unalterably by the other hous^e of parlia- 
ment , was an anomaly that could hardly rest on any 
other ground of defence than such a series of precedents 
as establish a constitutional usage; while, in fact, it 
could not be made out that such a pretension was ever 
advanced by the commons before the present parlia- 
ment. In the short parliament of April i64o, the lords 
having sent down a message, requesting the other house 
to give precedency in the business they were about to 
matter of supply, it had been highly resented , as an in- 
fringement of their privilege, and Mr. Pym was ap- 
pointed to represent their complaint at a conference. 
Yet even then , in the fervour of that critical period , the 
boldest advocate of popular privileges who could have 
been selected was content to assert, that the matter of 

stated of the Jurisdiction of the House of Lords in point of Imposi- 
tions, *' 1696, a vigorous and learned defence of the right of the 
lords to make alterations in money-bills, it is admitted that they 
cannot increase the rates , since that would be to originate a charge 
on the people ^ which they cannot do. But it is even said in the year- 
book, 33 H. 6, that if the commons grant tonnafge for four years, and 
the lords reduce the term to two years, they need not send the 
bill down again. This of course could not be supported in modern 
times. 
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subsidy and supply ought to begin in the house of com- 
mons. * 

There seems to be still less pretext for the great ex- 
tension giyen by the commons to their acknowledged pri- 
vilege of originating bills of supply. The principle was 
well adapted to that earlier period when security against 
mis-government could only be obtained by the vigilant 
jealousy and uncompromising Hrmness of the commons. 
They came to the grant of subsidy with real or feigned 
reluctance, as the stipulated price of redress of grie- 
vances. They considered the lords, generally speaking, 
as too intimately united with the king's ordinary council , 
which indeed sat with them, and had perhaps, as late 
as Edward Ill's time , a deliberate voice. They knew the 
influence , or intimidating ascendancy of the peers , over 
many of their own members. It may be doubted, in fact , 
whether the lower house shook off, absolutely and per- 
manently, all sense of subordination , or at least defe- 
rence to the upper , till about the close of the reign of 
Elizabeth. But I must confess, that in applying the wise 
and ancient maxim , that the commons alone can em- 
powervthe king to levy the people's money, to a private 
bill for lighting and cleansing a certkin town , or cutting 
dikes in a fen , to local and limited assessments for local 
benefit , as to which the crown has no manner of inte- 
rest , nor has any thing to do with the collection , there 
was more disposition shown to make encroachments, 
than to guard against those of others. They began soon 
after the revolution to introduce a still more extraordi- 
nary construction of their privilege , not receiving from 
the house of lords any bill which imposes a pecuniary 

• Pari. Hist. li. 563. 
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penally on offenders , nor permitting them to alter the 
application of such as have been imposed below. * 

These restrictions upon the other house of parliament, 
however, are now become, in their own estimatton , the 
standing privileges of the commons. Several instances 
have occurred during the last century, though not , I be- 
lieve , very lately, when bills , chiefly of a private nature, 
have been unanimously rejected, and even thrown over 
the table by the speaker, because they contained some 
provision , in which the lords had trespassed upon these 
alleged rights*. They are, as may be supposed, vwj 
differcAtly regarded in the neighbouring chamber. The 
lords have never acknowledged any furth^ privilege than 
that of originating bills of supply* But the good sense of 
both parties , and of an enlightened nation , who must 
witness and judge of their disputes , as well as llie natural 

' The principles laid down by Hatsell are : i. That in bills of sup- 
ply, the lords can make no alteration but to correct verbal mistakes : 
3. That in bills , not of absolute supply , yet imposing burthens , as 
turnpike acts, etc.^ the lords cannot alter th^ quantum of the toll , the 
persons to manage it , etc. ; but in other clauses they may make 
amendments: 3. That where a charge may indirectly be thrown on 
the people by a bill , the commons object to the lords making amend- 
ments : 4* That the lords cannot insert pecuniary penalties in a bill, 
or alter those inserted by the commons* iii. 187. He seems to boast 
that the lords during the last century have very faintly opposed the 
claim of the commons. But surely they have sometimes done so in 
practice by returning a money-bill , or what the lower house call one, 
amended ; and the commons have had recourse to the evasion of 
throwing out such bill , and bringing in another with the amesd- 
ments inserted in it ; which does not look very triumphant. 

'The last instance mentioned by Hatsell is in 1790, when the 
lords had amended a bill for regulating Warwick gaol by changing 
the rate to be imposed from the land owners to the occupiers, iii. 
1 3 1. I am not at present aware of any subsequent case, but rather 
suspect that such niight be found. 
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desire of the government to prevent in the outset any 
altercation that must impede the course of its measures , 
have rendered this little jealousy unproductive of those 
animosities which it seemed so happily contrived to excite. 
The one house , without admitting the alleged privilege , 
has generally been cautious not to give a pretext for 
eagerly asserting it^ and the other, on the trifling occa- 
sions where it has seemed , perliaps unintentionally, to 
be infringed, has commonly resorted to the moderate 
course of passing a fresh bill to the same effect , after sa- 
tisfyingats dignity by rejecting the first. 

It may not be improper to choose the present occasion 
for a summary view of the constitution of both hcmses of 
parliament under the lines of Tudor and Stuart. Of their 
earlier history the reader may find a brief, and not , I 
believe, very incorrect account in a work to which this 
is a kind of sequel. 

The number of temporal lords summoned by writ to 
the parliaments of the house of Plantagenet was exceed*- 
ingly various , nor was any thing more common in the 
fourteenth century than to omit those who had previously 
sat in person , and still more their descendants. They 
were rather less numerous for this reason , under the line 
of Lancaster, when die practice of summoning those who 
were not hereditary peers did not so much prevail as in 
the preceding reigns. Fifty-three names , however, ap- 
pear in the parliament of i454 ? the last held before the 
commencement of the gr^at contest between York and 
Lancaster. In this troublous period of above thirty years , 
if the whole reign of Edward IV is to be included , the 
chiefs of many powerful families lost their lives in the 
field or on the scaffold , and their honours perished with 
them by attainder. New families , adherents of the victo- 
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rious parly, rose in their place , and sometimes an at- 
tainder was reversed by favour , so that the peers of 
Edward's reign were not much fewer than the number I 
have mentioned. Henry VII summoned but twenty-nine 
to his first parliament, including some whose attainder 
had never been judicially reversed ^ a plain act of violence, 
like his previous usurpation of the crown. In his subse- 
quent parliaments, the peerage was increased by fresh 
creations , but never much exceeded forty. The greatest 
number summoned by Henry VIII was fifty-one , which 
continued to be nearly the average in the two next reigns, 
and was very little augmented by Elizabeth. James , in his 
thoughtless profusion of favour, made so many new crea- 
tions, that eighty-two peers sat in his first parliament, 
and ninety-six in his latest. From a similar facility in 
granting so cheap a reward of service, and in some 
measure perhaps from the policy of counteracting a spirit 
of opposition to the court , wl^ich many of the lords had 
begun to manifest , Charles called no less than one hun- 
dred and seventeen peers, to the parliament of 1628 , and 
one hundred and nineteen to that of November i64o. 
Many of these honours were sold by both these princes j 
a disgraceful and dangerous practice , unheard of in 
earlier times , by which the princely peerage of England 
might have been gradually levelled with the herd of 
foreign nobility. This, however, has rarely been sus- 
pected since the restoration. In the parliament of 1661, 
we find one hundred and thirty-nine lords summoned. 

The spiritual lords, who, though forming another 
estate of parliament , have always been so united with 
the temporality that the suffrages of both upon every 
question are told indistinctly and numerically, composed 
in general , before -the reformation , a majority of the 
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upper house; though there was far more irregularity in 
the summonses of the mitred ahbots and priors than in 
those of the barons. But by the surrender and dissolution 
of the monasteries , about thirty-six votes of the clergy, 
on an average , were withdrawn from the parliament 5 a 
loss ill compensated to them by the creation of five new 
bishopricks. Thus, the number of the temporal peers being 
continually augmented, while that of the prelates was 
confined to twenty-six , the direct influence of the church 
on the legislature has become comparatively small ; and 
that of the crown , which , by the pernicious system of 
translations and other means , is generally powerful with 
the episcopal bench , has , in this respect at least , under- 
gone some diminution. It is easy to perceive from this 
•view of the case , that the destruction of the monasteries , 
as they then stood , was looked upon as an indispensable 
preliminary to the reformation , no peaceable eflbrts to- 
wards which could have been effectual , without altering 
the relative proportions of the spiritual and temporal 
aristocracy. 

The house of lords, during this period of the sixteenth 
and seventeenth centuries , were not supine in rendering 
their collective and individual rights independent of the 
crown. It became a fundamental principle , according , 
indeed , to ancient authority , though not strictly observed 
in ruder times , that every peer of full age is entitled to 
his writ of summons at the beginning of a parliament , 
and that the house will not proceed on business , if any 
one is denied it ' . The privilege of voting by proxy, which 

' See the case of the earl of Arundel in parliament of i6a6. In 
one instance the house took notice that a writ of summons had been 
issued to the earl of Mulgraye , he being under age , and addressed 
the king that he would be pleased to be sparing of writs of this na- 
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was originally by special permission of the king , became 
absolute , though subject to such limitations as the house 

itself may impose. The writ of summons , which , as I hare 
observed , had in earlier ages , if usage is to determine 
that which can rest on nothing but usage y given only a 
right of sitting in the parliament for which it issued , was 
held , about the end of Elizabeth's reign , by a construction 
founded on later usage, to convey an inheritable peerage, 
which was afterwards adjudged to descend upon heirs ge- 
neral , female as well as male ; an extension which some- 
times raises intricate questions of descent , and though no 
materially bad consequences have jQowed from it , is per- 
haps one of the blemishes in the constitution of parliament. 
Doubts whether a peerage could be surrendered to the 
king, and whether a territorial honour, of which hardly 
any remain , could be alienated along with the land on 
which it depended , were determined in the manner most 
favourable to the dignity of the aristocracy. They obtained 
also an important privilege , first of recording their dis- 
sent in the journals of the house , and afterwards of in- 
serting the grounds of it. Instances of the former occur 
not unfrequently at the period of the reformation , but 
the latter practice was little known before the long par- 
liament. A right that Cato or Phocion would have prized, 
though it may sometimes have been frivolously or he- 
tiously exercised ! 

The house of commons , from the earliest records of 
its regular existence in the 23d year of Edward I , con- 
sisted of seventy-four knights, or represenfatiyes from all 
the counties of England , except Chester, Durham, and 

ture for the future, lo Oct. 1667. The king made an excuse ihat he 
did not know the earl was much under age , and would be careful for 
the future. ^9 Oct. 
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Monmouth j and of a varying number of deputies from 
the cities and boroughs, sometimes in the earliest period 
of representation amounting to as many ad two hundred 
and sixty -, sometimes , by the negligence or partiality of 
the sheriffs in omitting places that had formerly returned 
members , to not more than two^thtrds of that number. 
New boroughs , however , as being grown into impdr<* 
tance , or from some private motive , acquired the fran- 
chise of election ; and at the accession of Henry YIII we 
find two hundred and twenty-four citizens and burgesses 
from one hundred and eleven towns , London sending 
four , none of which have since intermitted their pri- 
vilege. 

I must so far concur with those whose general princi- 
ples as to the theory of parliamentary reform leave me far 
behind , as to profess my opinion , that the change which 
appears to have taken place in the English government 
towards the end of the thirteenth century was founded 
upon the maxim , that all who possessed landed or move- 
able prqperty ought , as freemen , to be bound by no laws , 
and especially by no taxation , to which they had not 
consented thrcwgh their representatives. If we look at 
the constituents of a house of commons under Edward I 
or Edward III , and consider the state of landed tenures 
and of commerce at that period , we shall perceive that , 
excepting women , who have generally been supposed 
capable of no political right but that of reigning , almost 
every one who contributed towards the tenths and fif- 
teenths granted by the parliament might have exercised 
the franchise of voting for those who sat in it. Admitting 
that in corporate boroughs the franchise may have been 
usually vested in the freemen rather than the inhabitants , 
yet this distinction , so important in later ages , was of 
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little consequence at a time when all traders , that is all 
who possessed any moveable property worth assessing , 
belonged to the former class. I do not pretend that no 
one was contributory to a subsidy, who did not possess a 
vote ; but that the far greater portion was levied on those 
who , as freeholders or burgesses , were reckoned in 
law to have been consenting to its imposition. It would be 
difficult , probably , to name any town of the least con- 
sideration , in the fourteenth . and fifteendi centuries , 
which did not , at some time or other , return members 
to parliament. This is so much the case , that if , in 
running our eyes along the map , we find any sea-port , 
as Sunderland or Falmouth , or any inland town , as 
Leeds or Birmingham , which has never enjoyed the 
elective franchise , we may conclude at onqe , that it 
has emerged from obscurity since the reign of Henry VIII. 

Though no considerable town , I believe , was inten- 
tionally left out , except by the sheriflfs' partiality , it is 
not to be supposed that all boroughs that made returns 
were considerable. Several that ^re currently S9|^d to be 
decayed were never much betjter than at present. Some 
of these were the ancient demesne of the crown , the te- 
nants of which not being suitors to the county-courts , 
nor voting in the election of knights for the shire , were , 
still on the same principle of Cbnsent to public burthens, 
called upon to send their own repceseutatives. Others 
received the privilege along jwith tHeir charter of incor- 
poration , in the hope that they would thrive more than 
proved to be the. event 5 and possibly , even in such early 
times , the idea of obtaining influence in the commons 
through the votes of their burgesses might sometimes sug- 
gest itself. 

That amidst all this care to secure the positive right of 



CHAP. Xra. — CHARLES H. — CONSTITUTION. 278 
representation so little provision should have been made 
as to its relative efficiency, that the high-born and opu- 
lent gentry should have been so vastly out-numbered by 
peddling traders , that the same number of two should 
have been deemed sufficient for the counties of York and 
Rutland, for Bristol and Gattoh , are facts more easy to 
wonder at than to explain ; for thoiigh the total ignorance 
of the government as to the relative population might 
be perhaps a sufficient reason for not making an attempt 
at equalization , yet if the representation had been founded 
on any thing like a numerical principle , there would 
have been no. difficulty in reducing it to the pr6portion 
famished by the books of subsidy for each county and 
borough , or at least in a rude approximation towards a 
more rational distribution. 

Henry VXU gave a remarkable proof that no part of the 
kingdom , subject to the English laws ^nd parliamentary 
burthens , ought to want its representation , by extending 
the right of election to the whole of Wales, the counties 
of Clxester and Monmouth , and even the towns of Berwick 
and Calais. It might be possible to trace the reason , 
though I have never met with any , why the county of 
Durham was passed over. The attachment of those north- 
ern parts to popery seems as^ likely as any other. Thirty- 
three were thus added to the commons. Edward VI created 
fourteen boroughs , and restored ten that had disused 
their privilege. Mary added twenty-one , Elizabeth sixty , 
and James twenty-seven members. * 

These accessions to. the popular chamber of parlia- 

' It is doubted by Mr. Merewether {arguendo) whether Edward 
and Mary created so many new boroughs as appears; because the 
returns under Henry VII and Henry VIII are lost. But the motire 
operated more strongly in the later reigns. West Looe Case. 80. 

III. 18 
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ment after the reign of Henry VIII were by no means- 
derived from a popular principle , such as had influenced 
its earlier constitution. We may account perhaps on this 
ground for the writs addressed to a very few towns , such 
as Westminster. But the design of that great influx of 
' new members from petty boroughs , which began in the 
short reigns of Edward knd Mary, and continued under 
Elizabeth , must have been to secure the authority of 
government, especially in the successive revolutions of 
religion. Five towns only in Cornwall made returns at 
the accession of Edward VI ; twenty-one at the death of 
Elizabeth. It will not be pretended that the wretched 
villages , which corruption and perjury still hardly keep 
from famine , were seats of commerce and industry 
in the sixteenth century. But the county of Cornwall 
was more immediately subject to a coercive influence, 
through the indefinite and oppressive jurisdiction of the 
stannary-court. Similar motives , if we could discover 
the secrets of those governments , doubtless operated in 
most other cases. A slight difficulty seems to have been 
raised , in 1 563 , about the introduction of representa- 
tives from eight new boroughs at once by charters from . 
the crown , but soon waved , with the complaisance 
usual in those times. Many of the towns which had aban- 
doned their privilege at a time when they were com- 
pelled to the payment of daily wages to their members 
during the session were now desirous of recovering it , 
when that burthen had ceased and the franchise had be- 
come valuable. And the house , out of favour to popular 
rights , laid it down in the reign of James I as a principle , 
that every town , which has at any time returned mem- 
bers to parliament , is entitled to a writ as a matter of 
course. The speaker accordingly issued writs to Hertford, 
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Pomfret , Hchester , and some other places , on their 
petition. The restorations of boroughs in this manner , 
down to 164 1 5 are fifteen in number. But though the 
doctrine that an elective right cannot be lost by disuse 
is still current in parliament, none of the yery numerous 
boroughs which have ceased to enjoy that franchise since 
the days of the three first Edwards have from the resto- 
ration downwards ms^de any attempt at retrieving it \ nor 
is it by any means likely that they would be successful in 
the application. Charles I , whose temper inspired him 
rather "With a systematic abhorrence of parliaments than 
with any notion of managing them by influence , created 
no new boroughs. The right indeed wduld certainly have 
been disputed, however frequently exercised. In 1673 
the county»And city of Durham , which had strangely 
been unrepresented to so late an eera , were raised by 
act of parliament to the privileges of their fellow-sub- 
jects '. About the san^e time a charter was granted to 
the town of Newark , enabling it to return two burgesses. 
It passed with some little objection at the time •, but four 
years afterwards, after two debates, it was carried on 
the question , 1^5 to 73 , that. by virtue of the charter 
granted to the town of Newark , it hath right to send 
burgesses to serve in parliament *. Notwithstanding this 
apparent recognition of the king's prerogative to summon 
burgesses from a town not previously represented , no 
laterinstance of its exercise has occurred; and it would 
unquestionably have been resisted by the commons , not, 
as is vulgarly supposed , because the act of union with 
Scotland has limited the English members to 5i3 , which 

' a5 Car. 2. c. 9. A bill had passed the commons in 1634 ^or the 
same effect, but failed through the dissolution. 
* Journals , a6th Feb. and aoth March, 1676-7. 
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is not the case , but upon the broad maxims of exclusive 
privilege in matters relating to their own body, which the 
house was become jpowerful enough to assert against the 
crown. 

It is doubtless a problem of no inconsiderable diffi- 
culty to determine, with perfect exactness, by what class 
of persons the electoral franchise in ancient boroughs was 
originally possessed *, yet not perhaps so much so as the 
carelessness of some , and the artifices of others , have 
caused it to appear. The different opinions on this con- 
troverted question may be reduced to the four following 
theses, i. The original right as enjoyed by boroughs re- 
presented in the parliaments of Edward I, and all of 
later creation , where one of a 4iffcrent nature has not 
been expressed in the charter from which they derive the 
privilege, was in the inhabitants householders resident 
in the borough , and paying scot ahd lot , by those words 
including local rates, and probably general taxes. 2. The 
right sprung from the tenure of certain freehold lands or 
burgages within the borough , and did not belong to any 
but such tenants. 3. It was derived from charters of in- 
corporation , and belonged to the community or freemen 
of the corporate body. 4* It did not extend to the genera- 
lity of freemen , but was limited to the governing part , or 
municipal magistracy. The actual right of election , as 
fixed by djeterminations of the house of commons before 
1^72 , and by committees under the Grenville act since, 
is variously grounded upon some of these four principal 
rules , each of which has been subject to subordinate 
modifications, which produce still more complication and 
irregularity. 

Of these propositions, the first was laid down by a 
celebrated committee of the house of commons in i6a49 
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the chairman whereof was serjeant Glanville, and the 
members , as appears by the list in the journals , the most 
eminent men , in respect of legal and constitutional 
knowledge that were ever united in such a body. It is 
called by them the common-law right , and that which 
ought always to obtain , where prescriptive usage to the 
contrary cannot be shown. But it has met with very little 
favour from the house of commons since the restoration. 
The second has the authority of lord Holt in the case of 
Ashby aud White, and of some other lawyers, who 
have turned their attention to the subject. It countenances 
what is called the right of burgage tenure ] the electors 
in boroughs of this description being such as hold bur-r 
gages , or ancient tenements , within the borough. The 
next theory , which attaches the primary franchise to the 
freemen of corporations , has , on the whole , been most 
received in modern times , if we look either at the de- 
cisions of the proper tribunal , ^or the current doctrine of 
lawyers. The last proposition is that of Dr. Brady, who in 
a treatise of boroughs , written to serve the purposes of 
James 11 , though not published till after the revolution , 
endeavoured 16 settle all elective rights on the narrowest 
and least popular basis. This work gained some credit , 
which its perspicuity and acuteness would deserve, if 
these were not disgraced by a perverse sophistry and sup- 
pression of truth. 

It does not appear at all probable , that such varying 
and indefinite usages, as we find in our present repre- 
sentation of boroughs , could have begun simultaneously, 
when they were first called to parliament by Edward I 
and his two next descendants. There would have been 
what may be fairly called \ common-law right, even 
were we to admit that some variation from it may, at 
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the very commencement, have occurred in particular 
places. The earliest writ of summons directed the she- 
riff to make a return from every bprough within his ju- 
risdiction , without any limitation to such as had obtained 
charters , nor any rule as to the electoral body. Charters , 
in fact, incorporating towns seem to have been by no 
means common in the thirteenth and fourteenth centu- 
ries; and though they grew more frequent afterwards, 
yet the first that gave expressly a right of returning 
members to parliament was that of Wentock under 
Edward IV. These charters , it has been contended , 
were incorporations of the inhabitants , and gave no 
power either to exclude any of them , or. to admit non- 
resident strangers , according to the practice of later 
ages. But however this may be , it is an undeniable truth , 
that the word burgess (burgensis) , long before &e elec- 
tive franchise, or the character of a corporation existed, 
meant literally the free inhabitant householder of a bo- 
rough. We may, I believe, reject with confidence what 
I have reckoned as the third proposition ; namely, that 
the elective franchise belonged, as of common rights to 
the freemen of corporations*, and still more that of Brady, 
which few would be found to support at the present day. 
There can, I should conceive, be little pretence for 
affecting to doubt , that the bui^esses of Domesday-book , 
of the various early records cited by Madox and others, 
and of the writs of summons to Edward's parliament , 
were inhabitants of tenements within the borough. But 
it. may remain to be proved , that any were entitled to 
the privileges or rank of burgesses who held less than 
an estate of freehold in their possessions. The burgage- 
tenure , of which we read in Littleton , was evidently 
freehold ^ and it is hot to be assumed that the lessees of 



CHAP. XIII. — CHARLES II. — CONSTITUTIOBT. 279 

/dwellingfi for a term of years, whose interest, in con- 
templation of law,- is far inferior to a freehold, were 
looked upon as sufficiently domiciled within the borough 
to obtain the appellation of burgesses. It appears from 
Domesday , that die burgesses , long before any incorpo- 
ration , held lands in common belonging to their town ^ 
they had also their guild or market'-house , and were en- 
titled in some places to tolls and customs. These perma- 
nent rights seem naturally restrained to those who pos- 
sessed an absolute property in the soil. There can surely 
be no question as to mere tenants at will , liable to be re- 
moved from their occupation at the pleasure of the lord *, 
and it is perhaps unnecessary to mention , that the te- 
nancy from year to year , so usual at present , is of very 
recent introduction. As to estates for a term of years , '^ 
even of considerable duration , they were probably not 
uncommon in the time of Edward I , yet far out-number- 
ed , as I should conceive , by those of a freehold nature. 
Whether these lessees were contributory to the ancient 
local burthens of scot and lot , as well as to the tallages 
exacted by the king , and tenths afterwards imposed by 
parliament in respect of moveable estate , it seems not 
easy to determine-, but if they were so, as appears more 
probable , it was not only consonant to the principle , that 
no freeman should be liable to taxation without the con- 
sent of his representatives , to give them a share in the 
general privilege of the borough , but it may be inferred 
with sufficient evidence from several records, that the 
privilege and the burthen were absolutely commensurate ; 
men having been specially discharged from contributing 
to tallages, because they did not participate in the liber- 
ties of the borough , and others being expressly declared 
subject to those impositions , as the condition of their 
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being admitted to the rights of burgesses *. It might, 
however, be conjectured, that a difference of usage be- 
tween those boroughs , where the ancient exclusive rights 
of burgage tenants were maintained , and those where 
the equitable claim of taxable inhabitants possessing only 
a chattel interest received attention , might ultimately 
produce those very opposite species of franchise , which 
we find in the scot and lot boroughs, and in those of 
burgage tenure. If the franchise , as we now denominate 
it , passed in the thirteenth century for a burthen , sub- 
jecting the elector to bear his part in the payment of 
wages to the representative , the above conjecture will be 
equally applicable , by changing the words right and claim 
into liability. * 

It was according to the natural course 6f things , that 
the mayors or bailiffs , as returning officers , with some 
-of the principal burgesses, e^ecially where incorpora^ 
ting charters had given them a pre-eminence , would take 
to themselves the advantage of serving a courtier, or 
neighbouring gentleman , by returning him to parlia- 

' Madox Firma Burgi , p. 370, et post. 

* The popular character of the elective fraiichise in early times has 
heen maintained by two writers of considerable research and ability; 
Mr. Luders , Reports of Election Cases , and Mr. Merewether, in his 
Sketch of the History of Boroughs , and Report of the West Looe 
Case. The former writer has the following obseryations, vol. i. p. 
99. ** The ancient history of boroughs does not confirm the opinion 
above referred to, which lord chief justice Holt delivered in the case 
.of Ashby v. White; viz. that inhabitants not incorporated cannot 
send members to parliament bat by prescription. For there is good 
reason to believe , that the elections in boroughs were in the begin- 
ning of repre^ntation popular; yet in the reign of Edward I there 
were not perhaps thirty corporations in the kingdom. Who then 
elected the members of boroughs not incorporated? Plainly the infaa- 
bitatits, or burghers [ according to their tenure or situation] , for at 



CHAP. Xra. — CHARLES U. -r CONSTITUTION. 281 

ment , and yirtuaUy exclude the general class of electors , 
indifferent to public matters, and without a suspicion 
that their individual suffrages could ever be worth pur- 
chase. It is certain, that a seat in the commons was an 
object of ambition in the time of Edward lY, and I have 
little doubt that it was so in many instances much sooner. 
But there existed not the means of that splendid corrup- 
tion which has emulated the Crassi and LucuUi of Rome. 
Even so late as 1571, Thomas Long, a member for 
Westbury, confessed that he had given four pounds to 
the n^ayor and another person for his retutn. The elec-r 
tions were thus generally managed, not often perhaps 
by absolute bribery , but through the influence of the 
government , and of the neighbouring aristocracy ^ and 
while the freemen of the corporation , or resident house- 
holders, were frequently permitted, for the sake of 
form , to concur in the election , there were many places 
where the smaller part of the municipal body, by what- 
ever names distinguished , acquired a sort of prescriptive 
right through a usage , of which it was too late to show 
the commencement. * 

that time every inhabitant of a borough was called a borgess; and 
Hobart refers to this usage in support of his opinion in the case of . 
Dungannon. The manner in which they exercised this right was the 
same as that in which the inhabitants of a town, at this day, hold a 
right of common , or other such privilege , which many possess who 
are not incorporated. " The words in brackets , which are not in the 
printed edition , are inserted by the author himself in a copy be- 
queathed to the Inner Temple library. The remainder of ^^. Luders's 
note, though too long for this place , is very good , and successfully 
repels the corporate theory. 

* The following passage from Vowell's treatise , on the order of the 
parliament , published in 1671, and reprinted in Holingshed's Chro- 
nicles of Ireland ( vi. 34^ ), seems to indicate , that at least in practice., 
the election was in the principal or governing body of the corpora- 
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It was perceived , however, by the assertors of the po- 
pular cause under James I that , by this narrowiog of the 
electoral franchise, many boroughs were subjected to the 
influence of the privy-council , which , by restoring the 

tion. "The sheriff of efery county haying received his writ, ooghr 
forthwith to send his precepts and summons to the mayors , bailiffs , 
and head officers of every city , town corporate , borough , and such 
places ss have been accustomed to send burgesses within his county, 
that they do choose and elect among themselves two citizens for every 
city, and two burgesses for every borough, according to their old 
custom and usage. And these head officers "ought then to assemble 
themselves , and the aldermen and common council of every city or tovim ; 
and to make choice among themselves of two able and sufficient men 
of every city or town , to serve for and i|i the said parliament." 

Now, if these expressions are accurate , it certainly seems that, at 
this period , the great body of freemen or inhabitants were not par- 
takers in the exercise of their franchise. And the following passage , 
if the reader will turn to it, wherein Vowell adverts to the form of 
a county election , is so differently worded in^ respect to the election 
by the freeholders at large, that we may fairly put a literal construc- 
tion upon the former. In point of fact , I have little doubt that elec- 
tions in boroughs were for the most part very closely managed in 
the sixteenth century , and probably much earlier. This , however , 
will not by any means decide the question of right. For we know 
that in the reigns of Henry IV and Henry V returns for the great 
coubty of York were made by the proxies of a few peers , and a few 
knights ; and there is a still inore anomalous case in the reign of 
Elizabeth, when a lady Packington sealed the indenture for the 
county of Worcester. Carew's Hist, of Elections, part ii. p. a8a. 
But no one would pretend that the right of election was in these per- 
sons, or supposed by any human being to be so. 

The difficulty to be got over by those who defend the modem 
decisions 'o^committees is this. We know that in the reign of Ed- 
ward I more than one hundred boroughs made returns to the writ. 
If most of these were not incorporated, nor had any aldermen, capital 
burgesses and so forth , by whom were the elections made ? Surely 
by the freeholders, or other inhabitants. And if they w^e so made 
ill the reign of Edward I how has the franchise been restrained after- 
wards ? 
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householders to their legitimate rights , would strengthen 
the interests of the country. Hence lord Coke lays it 
down in his fourth institute, that *' if the king newly 
incorporate an ancient borough , which before sent bur- 
gesses to parliament, and granteth that certain selected 
burgesses shall make election of the burgesses of parlia- 
ment , where all the burgesses elected before , this char^ 
ter taketh not away the election of the other burgesses. 
And so , if a city or borough hath power to make ordi- 
nances , they cannot make an ordinance that a less mem- 
ber shall elect burgesses for the parliament than made 
the election before ^ for free elections of members of the 
high court of parliament are pro bono publico , and not 
to be compared to other cases of election of mayors, 
bailiffs, etc. of corporations*.'* He adds, however, *' by 
original grant of by custom , a selected number of bur- 
gesses may elect and bind the residue. ** This restriction 
was admitted by the committee over which Glanville 
presided in i6a4*- But both they and lord Coke believed 
the representation of boroughs to be from a date before 
what is called legal memory, that is, the accession of 
Richard I. It is not easy to reconcile their principle , that 
an elective right once subsisting could not be limited by 
any thing short of immemorial prescription , with some 
of their own determinations , and still less with those 
which have subsequently occurred , in favour of a res- 
trained right of suffrage. There seems , on the whole , 
great reason to be of opinion that where a borough is so 
ancient as to have sent members to parliament before any 

' Inst. 48. Glanvilley p. 53. 66. That no private a^eement, or bur- 
law of the borough , can restrain the right of election, is laid do-wn i» 
the same book, p. 17. 

' Glanville's case of Bletchingly, p. 3i. 
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charter of incorporation proved, or reasonably presumed 
to haye been granted , or where the word burgehsis is 
used without aqy thing to restrain its' meaning in an an- 
cient charter, the right of election ought to have been 
acknowledged either in the resident householders , pay- 
ing general and local taxes , or in such of them as pos- 
sessed an esitate of freehold within the borough. And 
whatever may have been the primary meaning of the 
word burgess , it appears consonant to the popular spirit 
of the English constitution , that , after the possessors of 
leasehold interest became so numerous and opulent , as 
to bear a very large share in the public burthens , they 
should "have enjoyed commensurate privileges ^ and that 
the resolution of Mr. Glanville's cpmn^ittee in favour of 
what they called the common-law right should have been 
far more uniformly received, and more consistently 
acted upon , not merely as agreeable to modern theories 
of liberty,* from which some have intimated it to have 
sprung , but as grpund^d on tho primitive spirit and in- 
tention of the law of parliaments 

In the reign of Charles 11 the house of commons seems 
to have become less favourable to this species of fran- 
chise. But after the revolution , when the struggle of 
parties was renewed every three years throughout the 
kingdom, the right of election caipe more continually 
ilito question , and was treated with the grossest partia- 
lity by the house , as subordinate to the main interests 
of the rival factions. Contrary determinations , for the 
sole purpose of serving these interests , as each grew in 
its turn more powerful , frequently occurred ; and at this 
time the ancient right of resident householders seems to 
have grown into disrepute, and given way to that of 
corporations , sometimes at large , sometimes only in a 
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limited and very small number, A slight check was im- 
posed on this scandalous and systematic injustice by the 
act 2 G. ii. c. 2 , which renders the last determination 
of the house of commons conclusive as to the right of 
electi(tn '. But this enactment confirmed many decisions 
that cannot be reconciled with any sensible rule. The 
same iniquity continued to prevail in cases beyond its 
pale •, the fall of sir Robert Walpole from powet was 
reckoned to be settled , ivhen there appeared a small ma- 
jority against him on the right of election at Chippen- 
ham J a question not very logically connected with the 
merits of his administration \ and the house would to 
this day have gone on trampling on the franchises of 
their constituents, if a statute had not been passed 
through the authority and eloquence of Mr* Grenville , 
which has justly been known by his name. I shall not 
enumerate the particular provisions of this excellent law , 
which , in point of time , does not fall within the period 
of my present work ^ it is generally acknowledged , that , 
by transferring the judicature in all cases of controverted 
elections , from the house to a sworn committee of fifteen 
members , the reproach of partiality has been a good deal 
lightened , though not perhaps effaced. 

' This clause in an act imposing severe penalties on bribery was in- 
serted by the house of lords with the insidious design of causing the 
rejection of the whole bill, if the commons, as might be expected , 
should resent such an interference with their privileges. The ministry 
accordingly endeavoured to excite this sentiment ; bat those who had 
introduced the bill very wisely thought it better to sacrifice a point 
of dignity, rather than lose so important a statute. It was , however, 

only carried by two voices to agree with the amendment. Pari. Hist. 

... ^ - 
viii. 734* 
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CHAPTER XIV. 

* 
THE REIGN OF JAMES II. 

Designs of the King. — Parliament of i6d5. — King's Intention to 
repeal the Test Act. — Deceived as to the Dispositions of his Sub- 
jects. — Prorogation of Parliamenjt. — Dispensing Power confirmed 
by the Judges. — Ecclesiastical Commission. — King's Scheme of 
establishing Popery. — Dismissal of Lord Rochester. — Prince of 
Orange alarmed. — Plan of setting the Princess aside. — Rejected 
by the King. — Overtures of the Malec^ntents to Prince of Orange. 

— Delaration for Liberty of Conscience. — Addresses in favour of 
it. — New modelling of the Corporations. — Affair of Magdalen 
College. — Infatuation of the King. — His Coldness towards Loois. 

— Invitation signed to the Prince of Orange. — Birth of Prince of 
Wales. — Justice and Necessity of the Revolution. — Favourable 
Circumstances attending it. — Its salutary Consequences. — Pro- 
ceedings of the Convention — ended by the Elevation of William 
and Mary to the Throne. 

1 HE great question that has been brought forward at 
the end of the last chapter , concerning the right and 
usage of election in boroughs , was perhaps of less prac- 
tical importance in the reign of Charles the Second , than 
we might at first imagine , or than it might become in 
the present age. Whoever might be the legal electors, it 
is undoubted that a great preponderance was yirtually 
lodged in the select body of corporations. It was the 
knowledge of this that produced the corporation act soon 
after the restoration, to exclude the presbyterians , and 
the more violent measures of quo warranto , at the end 
of Charles's reign. If by placing creatures of the court 
in municipal offices , or by intimidating the former cor- 
porators through apprehensions of forfeiting their com- 
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mon property and lucrative privileges , what was called a 
loyal parliament could be procured , the business of go 
vernment, both as to supply and enactment or repeal of 
laws , would be carried on far more smoothly, and with 
less scandal , than by their entire disuse. Few of those 
who assumed the name of tories were prepared to sacri- 
fice the ancient fundamental forms of the constitution. 
They thought it equally necessary that a parliament 
should exist , and that it should have no will of its own , 
or none at least except for the preservation of that as- 
cendancy of the established religion , which even their 
loyalty would not consent to surrender. 

It is not easy to determine whether James 11 had re- 
solved to complete his schemes of arbitrary government., 
by setting aside even the nominal concurrence of the two 
houses of parliament in legislative enactments , and espe- 
cially in levying money on his subjects. Lord Halifax had 
given him much offence towards the close of the late 
reign , and' was considered from thenceforth as a man 
unfit to be employed , because in the cabinet , on a ques- 
tion , whether the people of New England should be 
ruled in future by an assembly, or by the absolute plea- 
sure of the crown, he had spoken very freely against 
unlimited monarchy * . James indeed could hardly avoid 
perceiving that the constant acquiescence of an English 
house of commons in the measures proposed to it , a res- 
pectful abstinence from all intermeddling with the ad-^ 
ministration of afiairs, could never be relied upon or 
obtained at all , without much of that dexterous manage- 
ment and influence which he thought it both unworthy 
and impolite to exert. It seems clearly that he had deter- 

' Fox , Appendix , p. 8. 
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mined on trying their obedience-merely as an experiment, 
and by vl6 means to put his authority iti any manner 
within their controL Itenee he took the bold step of 
issuing a proclamation for the payment of customs , 
which, by law, expired at the late king's death ' ; and 
Barillon mentions several times , that he was resolved to 
continue in the possession of the revenue ^ whether the 

« ** The legal method , '* says fiurnet, ** was to have made entries^ 
and to have taken bonds for those duties to be paid when the parlia- 
ment shoiild meet and renew the grant. " Mr. Onslow remarks on 
this, that he should have said, the least illegal and the only jus- 
tifiable method. To which the Oxford editor subjoins , that it was the 
proposal of lord keeper North , while the other, which was adopted, 
was suggested by JefPeries. This is a mistake. North's proposal was to 
collect the duties under the proclamation , but to ke^ them apart 
from the other revenues in the exche<pier until the next session of 
parliament. There was surely little difference in point of illegality 
between this and the course adopted. It was alleged, that the mer- 
chants , who had paid duty, would be injured by a temporary import- 
ation duty free ; and certainly it was inconvenient to make the teve* 
nue dependent on such a contingency as the demise of the crown. 
Bat this neither justifies the proclamation, nor the disgraceful ac- 
quiescence of the next parliament in it. 

The king was thanked in several addresses for directing the cus- 
toms to be levied, particularly in one from the benchers and bar- 
risters of the Middle Temple. London Gazette, March ii. This was 
drawn by sir Bartholomew Shower, and presentedtby sir Humphrey 
Mackworth. Life of James , vol. ii. p. 17^ The former was active as a 
lawyer in all the worst measures of these two reigns. Yet, after the 
revolution , they both became tory patriots , and jealous assertors of 
freedom against the government of William III. Barillon , however, 
takes notice , that this illegal continuance of the revenue produced 
much discontent. Fox's Appendix^ 3g; and Rochester told him , that 
V North and Halifax would have urged the king to call a parliament, 
in order to settle the revenue on a lawful basis, if that resolution had 
not been taken by himself. Id. p. ao. The king thought it necessary 
to apologise to Barillon for convoking parliament. Id. p. 18. Dalrym- 
ple, p. 100. 
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parliament should grant it or no^ He was equally decided 
not to accept it for a limited time. This, as his principal 
ministers told the ambassador, would be to establish the 
necessity of convoking parliament from time to time ^ and 
thus to change the form of government ^ by rendering 
the king dependent upon it ^ rather than which it would 
be better to come at once to the- extremity of a dissolu- 
tion , and maintain the possession of the late king's re- 
venues by open force *. But the extraordinary conduct of 
this house of commons , so Unlike any that had met in 
England for the last century, rendered any exertion of 
violence on this score quite unnecessary. 

The behaviour of that unhonoured parliament , which 
held its two short sessions in 168 5, though in a great 
measure owing to the fickleness of tbB public mind , and 
rapid ascendancy of tory principles during the late years ^ 
as well as to a knowledge of the king's seVere and vindic- 
tive temper, seems to confirm the assertion strongly 
made at the time within its walls , that many of the mem- 
bers had been unduly returned *. The notorious facts 
indeed , as to the forfeiture of corporations throughout 
the kingdom , and their f e-grant under such restrictions 
as might serve the purpose of the crown , stand in need 
of no confirmation. Those who look at the debates and 
votes of this assembly, their large grant of a permanent 
revenue to the annual amount of two millions , rendering 
a frugal prince , in time of peace , entirely out of all de- 
pendence on his people, their timid departure from a 
resolution taken to address the king on the only matter 

' Dalrymple', p. i4a* The king alludes to this possibility of a li-^ 
mited grant with much resentment and threatening , in his speech on 
opening the session. 

* Fox, Appendix, p. gS. Lonsdale « p. 5< 

III. 19 ^ 
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for which they were really solicitous , the enforcement of 
the penal laws , on a suggestion of his displeasure % their 
bill intitled , for the preservation of his majesty's person , 
full of dangerous innovations in the law of treason , espe- 
cially one most unconstitutional clause , that any one 
moving in either house of parliament to change the descent 
of the crown should incur the penalties of that offence*, 

' For this curious piece of parliameutary inconsistency , see Re- 
resby's Memoirs, p. ii3, and Barillon in the appendix to Fox, p. 9$. 
^' II s'est pass^ avant-hier une chose de grande consequence dans la 
chambre basse : il fut propose le matin que la chambre se mettroit en 
romit^ Tapr^s-din^e pour consid^rer la harangue du roi sur FafTaire 
de la religion , et savoir ce qui devoit ^tre entendu par le terme de 
religion protestante. La resolution fut prise nnanimement , et sans con- 
tradiction , de faire une adresse au roi pour le prier de faire une pro> 
damation pour rex^cution des lois contre tous les non-conformistes 
gen^ralement, c'est-^-dire contre tous ceux qui ne sont pas ouyer- 
tement de T^glise anglicane; cela renferme les presbyteriens et tous 
les sectaires, aussi-bien que les catholiques romains. La malice de 
cette resolution fut aussit6t reconnue du roi d*Angleterre et de ses 
ministres ; les principaux de la chambre basse furent mandes, et ceux 
que sa majeste britannique croit ^tre dans ses int^ts ; il lenr fit une 
r^priman/de severe de s'^tre laiss^ s^duire et entrainer .a une resolu- 
tion si dangereuse et si peu admissible. 11 leur declara cpie si Tcm 
persistoit k lui faire une pareille adresse, il r^pondroit k la chambre 
basse en termes si d^cisifs et si fcrmes, qu'on ne retoumeroit pas k 
lui faire une pareille adresse.. La mani^re dont sa majesty britanniqae 
s*expliqua produisit son eflet bier matin, et la chambre basse rejeta 
tout d*une Yoix ce qui ayoit ^te resolu en comite le jour aupara- 
vant. " 

The only man who' behaved with distinguished spirit in this 
wretched parliament was one in whose political life there is little else 
to praise , sir Edward Seymour. He opposed the grant of the reyennes 
for life , and spoke strongly against the illegal practices in the elec- 
tions. Fox, 90. 93. 

* Fox, Appendix, p. i56. •* Provided always, and be it further 
enacted , that if »any peer of this realm , or member of the house of 
commons, shall move or propose in either house of parliament the 



CHA.P. XIV. — JAMES II. ' 291 

their supply of 700,000!. , after the suppression of Mon- 
mouth's rebellion , for the support of a standing army ' , 
^willbe inclined to helieve , that had James been as zealous 
for the church of England as his father, he would have 
succeeded in establishing a power so nearly despotic , that 
neither the privileges of parliament, nor much less those 
of private men , would have stood in his way. The preju- 
dice which the two last Stuarts had acquired in favour of 
the Roman religion , so often deplored by thoughtless or 
insidious writers , as one of the worst consequences of 
their father's ill fortune , is to be accounted rather among 
the most signal links in the chain of causes through which 
a gracious Providence has favoured the consolidation of 
our liberties and welfare. Nothing less than a motive 
more universally operating than the interests of civil 
freedom would have stayed the compliant spirit of this 
unworthy parliament , or rallied , for a time at least , the 
supporters of indefinite prerogative under a banner they 
abhorred. We know that the king's intention was to ob* 
tain the repeal of the habeas corpus act , a law which he 
reckoned as destructive of monarchy, as the test was of 

disherison of the rightful and true heir of the crown , or to alter or 
change the descent or succession of the crown in the right line; 
such offence shall be deemed and adjudged high treason , and every 
person being indicted and convicted of such treason , shall be pro- 
ceeded against , and shall suffer and forfeit as in other cases of high 
treason mentioned in this act.'* 

See -what lord Lonsdale says, p. 8, of this bill , which he, among 
others y contrived to weaken by provisos, so that it was given up. 

' Pari. Hist. 1379. The king's speech had evidently shown that the 
supply was only demanded for this purpose. The speaker , on pre- 
senting the bill for setting the revenue in the former session, claimed 
it as a merit that they had not inserted any appropriating clauses. 
Pari. Hist. i359. 
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the catholic religion ' . And I see no reason to suppose 
that he would have failed of this , had he not given alarm 
to his high-church parliament , by a premature manifest- 
ation of his design to fill the civil and military employ- 
ments with the professors of his own mode of faith. 
' It has been doubted by Mr. Eox , whether James had , 
in this part of his reign , conceived the projects commonly 
imputed to him, of overthrowing, or injuring by any 
direct acts of power, the protestant establishment of this 
kingdom. Neither the copious extracts from Barillon's 
correspondence with his own court, published by sir 
John Dairy mple and himself, nor the king's own me- 
moirs, seem, in his opinion, to warrant a conclusion 
that any thing farther was intended than to emancipate 
the Roman catholics from the severe restrictions of the 
penal laws , securing the public exercise of their worship 
from molestation , and to replace them upon an equality 
as to civil offices , by abrogating the test act of the late 
reign*. We find, nevertheless, a remarkable con ver- 

* Reresby , p. no. Barilloiiy in Fox's appendix, p. 93. 127, etc. Le 
feu roi (FAngleterre et celui-ci m'ont sou vent dit qu'un gouyerue- 
ment ne pent subsister avec une telle loi. Dalrymple, p. 171. 

" This opinion has been well supported by Mr. Serjeant Heywood 
(Vindication of Mr. Fox's History, p. i54 ). In some few of Barillon's 
letters to the king of France, he speaks of James's intention d'^tablir b 
religion catholique ; but these perhaps might be explained by a far 
greater number of passages, where he says only etablir le libre exer- 
cice de la religion catholique, and by the general tenor of his corres* 
pondence. But though the primary object w^s toleration , I haye no 
doubt but that they conceiyed this was to' end in establishment. See 
what Barillon says, p. 84, though the legal reasoning i» false, as 
might be expected from a foreigner. It must, at all events,, be ad« 
mitted , that the conduct of the king after the formation of the ca- 
tholic junto in 1686 demonstrates an intention of oyerthrowing the 
Anglican establishment. 
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sation of the king hinlself with the French ambassador, 
\vhieh leaves an impression on the mind that his projects 
^ere already irreconcileable with that pledge of support 
he had rather unadvisedly given to the Anglican church 
at his accession. This interpretation of his language is 
confirmed by the expressions used at the same time by 
Sunderland , which are more unequivocal , and point at 
the complete establishment of the catholic religion '. The 

■ II [le roi] me r^pondit a ce que je -venois de dire, que je couf 
noissois le fond de ses intentions pour retablissement de la religion 
«atholique; qu'il n'eflp^roit en yenir a bout que par Tassistance dc 
V, M. ; que je yoyois qu'il yenoit de donner des emplois dans ses 
troupes aux catholiques aussi-bien qu'aux protestans; que cette 
egalite fliohoit beaucoup de gens , mais qu*il n^aroit pas labs^ passer 
une occasion si importante sins s'en pr^yaloir; qu'il feroit de m^me 
ii regard des choses praticables, et que je yoyois plus clair sur cela 
dans ses desseins que ses propres ministres, s*en ^tant souyent ou- 
yert avec moi sans F^serye. P. io4 Ii%a second oonyersation imme- 
diately afterwards, tbe king repeated , que je connoissois le fond de 
ses desseins , et que je pouyois r^pondr^ que tout son but ^toit d*^- 
tablir la religion catholique; qu*il ne perdroit aucune occasion de le 
faire.., que pea a peu il ya a son but, et que ce qu'il fait pr^sentement 
emporte n^cessairement I'exercic^ libre dela religion catholique, qui 
se trouyera ^tabli ayaut qu'un acte de parlement Tautorise ; que je 
connoissois assez I'Angleterre pour sayoir que la possibilite d*ayoir des 
emplois et des charges fera plus de catholiques que la permission de 
dire des messes publiques ; que cependantil s'attendoit que V. M. ne 
I'abandohneroit pas, etc. P. 106. Sunderland entered on the same 
subject, saying, *< Je ne siiis pas si Ton yoit en France les choses 
comme elles sont ici; mais je d^fie ceux qui les yoient de pr^s de ne 
pas connoitre que le roi mon maitre n'a rien dans le coeur si ayant que 
Tenyie d*^tablir la religion catholique; qu*il ne pent m^me, selon le 
bon sens et la droite raison , ayoir d*autrebu ; que sans cela il ne'sera 
jamais en surety , et sera toujours expos^ au zMe indiscret de ceux qui 
^chaufferont les peuples contre la catholicity , tant qu*e11e ne sera pas 
plus pleinement ^tablie ; il y a une autre chose certaine , c*est que ce 
plan-la ne peut r^ussir que par un concert et une liaison ^troite ayeo 
le roi yo^re maitre; c'est un projet qui ne peut conyenir qu*a Ini, ni 
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particular care displayed by James in this conyersation , 
and indeed in so many notorious instances , to place the 
army, as far as possible , in the command of catholic ofB-*- 
cers , has very much the appearance of his looking towards 
the employment of force in overthrowing the protestant 
church , as well as the civil privileges of his subjects. Yet 
he probably entertained confident hopes , in the outset of 
his reign , that he might not be driven to this necessity, 
or at least should only have occasion to restrain a fana- 
tical populace. He would rely on the intrinsic excellence 
of his own religion , and still more on the temptations 
that his favour would hold out. For the repeal of the test 

i^ussir que par loi. Toutes les autree paissances s'y opposeront oaver- 
tement , oa le traveneront sons main. On satt bien que cela ne convient 
point au prince d'Orange; maisil ne sera pas en ^tat de I'emp^cher si 
on yeut se conduire en France comme il est n^cessaire , t^est-k-dire 
manager Tamitie du roi d' Angleterre , et le sontenir dans son projet. 
Je Yois clairement Tapprehension que beancoup de gens ont d'nne 
liaison ayec la France, et les efforts qu'on fait pour raffoiblir; mais 
cela ne sera au pouvoir de personne si on n'en a pas envie en France ; 
c'est sur quoi il faut que vous yous expliquiez nettement, qae yoiis 
fassiez counoitre que le roi YOtre msfitre yeut aider de bonne foi le roi 
d' Angleterre a ^tablir fermement la religion catholique. 

The word plus in the above passage is not in Dalrymple's extract 
from this letter, yol. ii. part ii. p. 174. 187. Yet for omitting this 
word Serjeant Hey wood (not haying attended to Dalrymple), cen- 
sures Mr. Rose as if it had been done purposely. Vindic of Fox, 
p. 1 54* But this is not quite judicious or equitable, since another 
critic might suggest that it was purposely interpolated. No one of 
common candour would suspect this of Mr. Fox; but his copist, I 
presume, wa<) not infallible. The word pius is eyidently incorrect. The 
catholic religion was not established at all in any possible sense; what 
room could there be for the comparatiye ? M. Mazure, who has more 
lately perused the letters of Barillon at Paris , prints the passage with- 
out /»Af^. Hist, de la R^yol. ii. 36. Certainly the whole conyersation 
here ascribed to Sunderland points at something far beyond the free 
exercise of the Roman catholic religion. 
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would not have placed the two religions on a fair leveh 
Catholics , however little qualified , would have filled , as 
in fact they did under, the dispensing power, most of the 
.principal stations in the court, law, and army. The king 
told Barillon he was well enough acquainted with England 
to he assured, that the admissibility to office would make 
more catholics than the right of saying mass publicly. 
There was , on the one hand , a prevailing laxity of prin- 
ciple in the higher ranks , and a corrupt devotedness to 
power for the sake of the emoluments it could dispense, 
which encouraged the expectation of such a nominal 
change in religion as had happened 4n the sixteenth 
century. And , on the other , much was hoped by the 
king from the church itself. He had separated from her 
communion in consequence of the arguments which her 
own divines had furnished ^ he had conversed with men 
bred in the school of Laud , and was slow to believe that 
the conclusions which he had , not perhaps illogically, 
derived from the semi-protestant theology of his father's 
reign , would not appear equally irresistible to all minds , 
when free from the danger and obloquy that had attended 
them. Thus by a voluntary return of the clergy and na- 
tion to the bosom of the catholic church , he might both 
obtain an immortal renown , and secure his prerogative 
against that religious jealousy which had always been the 
aliment of political factions '. Till this revolution, how- 

' It is curious to remark , that both James and Louis considered 
the re-establishmeut of the catholic religioa and of the royal authority 
as closely connected, and parts of one great system. Barillon in'Fox, 
Append. 19. Sy, Mazure, i. 34^. Mr. Fox maintains (Hist. p. 103), 
that the great object of the former was absolute power, rather than 
the interests of popery. Doubtless , if James had been a protestant , his 
encroachments on the rights of his subjects would not have been less 
than they were, though not exactly of the same nature; but the main 
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ever, could be brought about , he determined to court 
the church of England , whose boast of exclusive and unli- 
mited loyalty could hardly be supposed entirely hollow, 
in order to obtain the repeal of the penal laws and disquaf- 
lifications which affected that 6f Rome. And though the 
maxims of religious toleration had been always in his 
mouth , he did not hesitate to propitiate her with the 
most acceptable sacrifice , the persecution of non-con- 
forming.ministers. He looked upon the dissenters as men 
of republican principles*, and if he could have made 
his bargain for the free exercise of the catholic worship , 
I see no reason to doubt, that he would never have an- 
nounced his general indulgence to tender consciences. * 

object of his reign can hardly be denied to have been either the fall 
toleration, or the national establishment of the church of Rome. 
Mr. Fox's remark must, at all eyents, be limited to the year i685. 

' Fox, Appendix, p. 33. Ralph, 869. The prosecution of Baxter for 
what was called reflecting on the bisl^ops is an instance of this. State 
TriaU,ii. 494* Notwithstanding James's affected zeal for toleration, 
he did not scruple to congratulate Louis on the success of his very 
different mode of converting heretics. Yet I rather belieye him to 
have been really averse to persecution, though with true Stuart in- 
sincerity he chose to flatter his patron. Dalryraple, p. 177* A book by 
Claude, published in Holland, entided ** Plain tes des Protestans 
cniellement opprimes dans le royaume de France, " was ordered to 
be burned by the hangman , on the complaint of the French ambas- 
sador, and the translator and printer to be inquired after and prose- 
cuted. Lond. Gazette, May 8, 1686. Jefferies objected to this in 
council as unusual, but the king was determined to gratify his most 
christian brother. Mazure, ii. lai. It is said also, that one of the 
reasons for the disgrace of lord Halifax was his speaking warmly 
about the revocation of the edict of Nantes. Id. p. 55. Yet James 
sometimes blamed this himself, so as to displease Louis. Id. p. 56. In 
fact, it very much tended to obstruct his own views for the establish- 
ment of a religion , which had just shown itself in so odious a form. For 
this reason, though a brief was read in churches for the sufferers, 
special directions were given that there should be no sermon. It is 
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But James had taken too narrow a view of the mighty 
people whom he governed. The laity of every class , the 
tory gentleman almost equally with the presbyterian ar- 
tizan , entertained an inveterate abhorrence of the Romish 
superstition. Their first education , the usual tenor of 
preaching , far more polemical than at present , the books 
most current, the tradition of ancient cruelties and 
conspiracies , rendered this a cardinal point of religion 
even with those who had little beside. Many still gave 
credit to the popish plot , and with those who had been 
compelled to admit its general falsehood, there re- 
mained , as is frequently the case , an indefinite sense of 
dislike and suspicion , like the swell of waves, after a 
storm , which attached itself to all the objects of that 
calumny ' . This was of course enhanced by the insolent 

eyen said, that he took on himself the distribution of the money 
collected for the refugees, in order to stop the subscription; or at 
least that his interference had that effect. The enthusiasm for the 
French protestants was such, that single persons subscribed 5oo or 
1000 pounds; which, relatively to the opulence of the kingdom, al- 
most equals any munificence of this age. Id. p. ia3. 

' It is well known, that the house of commons in i685 would not 
pass the bill for reversing lord Stafford's attainder, against which a 
few peers had entered a very spirited protest. Pari. Hist. i36r. 
Barillon says, this was parce que dans le pr^ambule il y a eu des 
mots ins^r^s qui semblent favoriser la religion catholique ; cela seul a 
retard^ la rehabilitation du comte de Stafford , dont tous sont d'accord 
a regard du fond. Fox, App., p. ito. But there was another reason, 
which might have weight. Stafford had been convicted on the evi- 
dence , not only of Oates , who had been lately found guilty of perjury, 
but of several other witnesses, especially Dagdale and Turberville. 
And these men had been brought forward by the government against 
lord Shaftesbury and College, the latter of whom had been hanged 
on their testimony. The reversal of lord Stafford's attainder, Just as 
we now think it , would have been a disgrace to these crown prosecu- 
tions ; and a conscientious tory would be loth to vote for it. 
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and Injudicious confidence of the Romish faction, espe- 
cially the priests , in their demeanour, their language , 
and their publications. Meanwhile a considerable change 
had been wrought ii^ the doctrinal system of the Angli- 
can church since the restoration. The men most conspi- 
cuous in the reign of Charles H for their writings , and 
for their argumentative eloquence in the pulpit , were of 
the class who had been denominated Latitudinarian di- 
vines; and while they maintained the principles of the 
Remonstrants in opposition to the school of Calvin , were 
powerful and unequivocal supporters of the protestant 
cause against Rome. They made none of the dangerous 
concessions which had shaken the faith of the duke and 
duchess of York, they regretted the disuse of no su- 
perstitious ceremony, they denied not the one essential 
characteristic of the reformation , the right of private 
judgment, they avoided the mysterious jargon of a real 
presence in the Lord's Supper. Thus such an agreement 
between the two churches , as had been projected at dif- 
ferent times , was become far more evidently impracti- 
cable , and the separation more broad and defined ' . 
These men , as well as others who do not properly belong 

' ^^ In all the disputes relatiDg to that mystery before the citiI 
warS', the church of England protesfant writers owned the real pre* 
sence, ami only abstracted from the modus or manner of Christ's body 
)>eing present in the enchnrist, and therefore durst not say but it might 

be there by transubstantiation as well as by any other way It was 

pnly of late years that such principles have crept into the church of 
England, which having been blown into the parliament house, had 
raised continual tumults about religion ever since; those unlearned 
and fanatical notions were never heard of till doctor Stillingfleet's late 
invention of them , by which he exposed himself to the lash not onl\ 
of the Roman catholics, but to that of many of the church of Eogland 
controvertists too. " Life of James, ii. 1/^6. 
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to the same class , were now distinguished by their coura- 
geous and able defences of the reformation. The victory, 
in the judgment of the nation , was wholly theirs. Rome 
had indeed her proselytes , but such as it would haye 
been more honourable to have wanted. The people heard 
sometimes with indignation , or rather with contempt , 
that an unprincipled minister, a temporizing bishop , or 
a licentious poet had gone over to the side of a monarch , 
who made conformity with his religion the only certain 
path to his favour. 

The short period of a four years' reign may be divided 
by several distinguishing points of time, which make so 
many changes in the posture of government. From the 
king's accession to the prorogation of parliament on No- 
vember 3o, i685, he had acted apparently in concur- 
rence with the same party that had supported him in his 
brother's reign, of which his own seemed the natural and 
almost undistinguishable continuation. This party, which 
had become incomparably stronger than the opposite, 
had greeted him with such unbounded professions ', the 

' See London Gazettes, i685, passim; the must remarkable are 
inserted by Ralph and Kennet. I am sure the addresses which -we 
have witnessed in this age among a ne ghbouring people are not on 
the whole more fulsome and disgraceful. Addresses, however, of all 
descriptions, as we well know, are generally the composition of some 
zealous individual, whose expressions are not to be taken as entirely 
those of the subscribers. Still these are sufficient to manifest the general 
spirit of the times. 

The king's popuL-rity at his accession, which all contemporary 
writers attest, is strongly expressed hy lord Lonsdale. '* The great 
interest he had in his brother , so that all applications to the king 
seemed to succeed only as he favoured them, and the general opinion 
of him to be a prince steady above all others to his word, made him 
Ht that lime the most popular prince that had been known in England 
for a long time. And from men's attempting to exclude him , they at 
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temper of its representatives had been soch in the first 
session of parliament , that a prince less obstinate than 
James might have expected to succeed in attaining an 
authority which the nation seemed to offer. A rebellion 
speedily and decisively quelled confirms every goTern- 
ment^ it seemed to place his own beyond hazard. Could 
he have been induced to change the order of his designs , 
^nd accustom the people to a military force, and to a 
prerogative of dispensing with statutes of temporal con- 
cern , before he meddled too ostensibly with their reli- 
gion, he would possibly have gained both the objects of 
his desire. Even conversions to popery might have been 
more frequent , if the gross solicitations of the court had 
not made them dishonourable. But neglecting the hint 
of a prudent adviser, that the death of Monmouth left 
a far more dangerous enemy behind , he suffered a vic- 
tory, that might have ensured him success, to inspire an 
arrogant confidence that led on to destruction. Master 
of an army, and determined to keep it on foot , he na- 
turally thought less of a good understanding with parlia- 

this juncture of time made him their darling; no more was his religion 
terrible; his magnanimous courage, and the hardships he had under- 
gone, were the discourse of all men. And some reports of a misunder- 
standing betwixt the French king and him, occasioned originally by 
the marriage of the lady Mary to the prince of Orange , industriously 
spread abroad to amuse the ignorant, put men in hopes of what they 
had long wished, that by a conjunction of Holland and Spain, etc., 
we might have been able to reduce BVance to the terms of the 
Pyrenean treaty, which was now become the terror of Christendom, 
we never having had a prince for many ages that had so great a 
reputation for experience and a martial spirit. "P. 3. This last 
sentence is a truly amusing contrast to the real truth ; James having 
been in his brother's reign the most obsequious and unhesitating 
servant of the French king. 
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metit*. He had already rejected the proposition of em- 
ploying bribery among the members, an expedient very 
little congenial to his presumptuous temper and notions 
of government *. They were assembled , in his opinion , 
to testify the nation's loyalty, and thankfulness to their 
gracious prince for not taking away their laws and li- 
berties. But if a factious spirit of opposition should once 
prevail , it could not be his fault if he dismissed them till 
more becoming sentiments should again gain ground ^. 

' On Toit qu'insensiblement les catholiqnes auront les armes k la 
main; c*est un ^tat bien different de Toppression ou ils etoient, et 
dont les protestans z^l^s resolvent une grande mortification; ils Toient 
Hen que le roi d'Angleterl*e fera le reste quand il le pourra. La lev^e 
des troupes, qui seront bientdt completes , fait juger que te roi d'An- 
gleterre veut ^tre en ^tat de se faire obeir, et de n'^tre pas gdn^ par 
les lois qui se trouTeront contraires k ce qu'il veut ^tablir. Barillon in 
Fox's Appendix, iii. II me paroit (he says, June a5) que le roi d'An- 
gleterre a ete fort aise d'avoir un pr^texte de lever des troupes , et qu'il 
croit que Tentreprise de M. le due de Monmouth ne servira qu'a le 
rendre plus maitre de son pays. And on July 3o : Le projet dn roi 
d'Angleterre est d'abolir enti^rement les milices, dont il a reconnu 
rinutilit^ et le danger en cette dernidre occasion ; et de faire , s'il est 
possible, que le parlement etablisse le fends destine pour les milices k 
I'entretien des troupes r^glees. Tout cela change enti^rement I'^tat de 
ce pays-ci, et met les Anglois dans une condition bien. diff^rente de 
celle ou ils ont ^te jusqu'4 present. Ils le connoissent , et voient bien 
qu'un roi de differente religion que celle du pays, et qui se trouve 
arme , ne renoncera pas ais^ment aux avantages que lui donnent la de- 
faite des rebelles et les troupes qu'il a sur pied. And afterwards : Le 
roi d'Angleterre m'a dit que quoi qu'il arrive, il conservera les troupes 
sur pied , quand ra^me le parlement ne lui donneroit ricn pour les entre* 
tenir. II connoit bien que le parlement verra mal volontiers cet ^ta-* 
blissement, mais il veut ^tre assur^ du dedans de son pays , et il croit 
ne le pouvoir dtre sans cela. Dalrymple, 169, 170. 

■ Fox's App. 69. Dalrymple, i53. 

^ It had been the intention of Sunderland and the others to dissolve 
parliament, as soon as the revenue for life should be settled, and to 
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Hence, he did not hesitate to proi^ogue , and eventuaUy 
to dissolve the most compliant house of commons that had 
been returned since his family had sat on the throne , at 
the cost of 700,0001., a grant of supply which thus fell to 
the ground , rather than endure any opposition on the 
subject of the test and penal laws. Tet , from the strength 
of the court in all divisions , it must seem not improbable 
to us that he might , by the usual means of management , 
have carried both of those favourite measures, at least 
through the lower house of parliament. For the crown 
lost the most important division only by one vote y and 
had in general a majority. The very address about un- 
qualified officers , which gave the king such offence as to 
bring on a prorogation , was worded in the most timid 
manner, the house having rejected unanimously the 
words first inserted by their committee , requesting that 
his majesty would be pleased not to continue them in their 
employments, for a vague petition that " he would be 
graciously pleased to give such directions , that no ap- 
prehensions or jealousies may remain in the hearts of his 
majesty's good and faithful subjects. " * 

rely in future on the assistance of France. Fox's App. $9 , 60. Maznre, 
i. 43a. But this was prevented partly by the sudden invasion of Mon- 
mouth , which made a new session necessary , and gave hopes of a 
large supply for the army, partly by the unwillingness of the king of 
France to advance as much money as the Enghsh government wanted. 
In fact the plan of continual prorogations answered as well. 

' Journals, Nov. i4> Barillon says, that the king answered this 
humble address, *' avec des marques de fiert^ et de colore sur le 
visage, qui faisoient assez connoitre ses sentimens. " Dalrymple, 173. 
See too his letter in Fox, iSg. 

A motion was made to ask the lords' concurrence in this address, 
which according to the journals was lost by aia to i38. In the Life of 
James, ii. 55, it is said that it was carried against the motion by only 
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The second period of this reign extends from the pro- 
rogation of parliament to the dismissal of the earl of Ro- 
chester from the treasury in 1686. During this time James, 
exasperated at the reluctance of the commons to ac- 
quiesce in his measures , and the decisive opposition of 
the church , threw off the half restraint he had imposed 
on himself , and showed plainly that , with a bench of 
judges to pronounce his commands , and an army to en- 
force them , he would not suffer the mockery of consti- 
tutional limitations to stand any longer in his way. Two 
important steps were made this year towards the accom- 
plishment of his designs , by the judgment of the court 
of king's bench in the case of sir Edward Hales , con- 
firming the right of the crown to dispense with the test 
act , and by the establishment of the new ecclesiastical 
commission. 

The kings of England , if not immemorially , yet from 
a very early aerain our records,, had exercised a preroga- 
tive unquestioned by parliament , and recognized by 
courts of justice , that of granting dispensations from the 
prohibitions and penalties of particular laws. The language 
of ancient statutes was usually brief and careless , with 
few of those attempts to regulate prospective contingen- 
cies , which , even with our pretended modern caution , 
are so often' imperfect •, and as the sessions were never 
regular , sometimes interrupted for several years ^ there 

• 

four voices; and this I find confirmed by a manuscript account of the 
debates (Sloane MSS. 1470)9 which gives the numbers an to ao8. 
The journal probably is mis-printed, as the court and country parties 
were very equal. It is said in this manuscript that those who opposed 
the address , opposed also the motion for requesting the lords' con- 
currence in it; but James represents it otherwise, as a device of the 
court to quash the proceeding. 
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was a kind of neceasity-, or great cxmreiaeaee y in devia- 
ting occasioDally from the rigotir of a general prohibition ; 
more often perhaps some motive (^ interest or partiality 
would indoce the crown to infringe on the l^al mle. 
This dispensing power , however , grew ap , as it were , 
collaterally to the sovereignty <^ the legi^tore , which 
it sometimes appeared to overdudow. It was of conne 
asserted in large terms by coanseUors of state , and too 
frequently hy the interpreters of law. Lord Coke before 
be had learned the bolder tone of bis declining years , 
la^ it down , that no act of parliament can hind the king 
from any prerogative which is inseparable team his per^ 
son , so that he may not dispense with it by a non- 
obstante*, sach is his sovereign power to command any of 
his subjects to serve him for the public weal , which 
solely and inseparably b annexed to his person , and cannot 
he restrained hyany act of parliament. Thus , althoii^ 
the statute a3 H. 6 , c. 8, provides that all patents to 
bold the office of sheriff for more than one year shall be 
void , and even enacts that the Icing - shall not dispense 
with it , yet it was held by ai\ the judges in the reign of 
Henry VII , that the king may grant such .a patent for 
a longer term on good grounds , whereof he alone is the 
judge. So also the statutes which restrain the king from 
granting pardons in case of murder have been held void, 
and doubtless tbe constant practice has been to disr^ard 
them. ' 

This high and dangerous prerogative , nevertheless , 
was subject to several limitations , which none hot the 
josser flatterers of monarchy could deny. It was agreed 
imong lawyers that the king could not dispense widi the 

• Coke, II Rep. 18. 
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common law, nor with any statute prohibiting that which 
was malum in se , nor with any right or interest of a 
private person or corporation ' . The rules , however , 
were still rather complicated , the boundaries indefinite , 
and therefore varying according to the political character 
of the judges. For many years dispensations had been 
confined to take away such incapacity as either the sta- 
tutes of a college, or some law of little consequence , 
perhaps almost obsolete , might happen to have created. 
But when a collusive action was brought against sir 
Edward Hales , a Roman catholic , in the name of his 
servant , to recover the penalty of 5ool. imposed by the 
test act , for accepting the commission of colonel of a re- 
giment , without the previous qualification of receiving 
the sacrament in the church of England , the whole im- 
portance of the alleged prerogative became visible , and 
the fate of the established constitution seemed to hang 
upon the decision. The plaintiflTs advocate , Northey , was 
known to have received his fee from the other side , and 
was thence suspected , perhaps unfairly, of betraying his 
own cause* •, but the chief justice Herbert showed that 
no arguments against this prerogative would have swayed 
his determination. Not content with treating the question 
as one of no difficulty , he grounded his decision in fa- 
vour of the defendant upon principles that would extend 
far beyond the immediate case. He laid it down that 
the kings of England were sovereign princes , that the 
laws of England were the king's laws •, .that it was con- 
sequently an inseparable prerogative of the crown to dis- 
pense with penal laws in particular cases , for reasons of 
which it was the sole judge. This he called the ancient 

■ Vaughan's Reports. Thomas v. Sorrell, 333. 

' Burnet and others. This hardly, appears by Northey's argument. 

III. 20 
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remains of the sovereign power and prerogative of the 
kings of England , which never yet was taken from them , 
nor could be. There was no law, he said , that might not 
be dispensed with by the supreme law*^ver ( meaning 
evidently the king , since the proposition would otherwise 
be impertinent ) ; though he made a sort of distinction 
as to those which affected the subject's private right. But 
the general maxims of slavish churchmen and lawyers 
were asserted so broadly , that a future judge would find 
little difficulty in making use of this precedent to justi^ 
any stretch of arbitrary power. ' 

It is by no means evident , that the decision iu this 
particular case of Hales , which had the approbation of 
eleven judges out of twelve , was against law *. The 
course of former precedents seems rather to famish its 
justification. But the less untenable such a judgment in 
favour of the dispensing power might appear , the more 
necessity would men of reflection perceive of making 
some great change in the relations of the people towards 
their sovereign. A prerogative of setting aside the enact- 
ments of parliament , which in trifling matters , and for 
the sake of conferring a benefit on individuals , might 
be suffered to exist with little mischief , became intole- 
rable when exercised in contravention of the very principle 
of those statutes which had been provided for the security 
of fundamental liberties or institutions. Thus the test act , 
the great achievement as it had been reckoned of the 
protestant party , for the sake of which the most sub- 
servient of parliament had just then ventured to lose the 

' State Trials, xi. ii65 — ia8o. a Shower's Reports, 47$. 

* The dissentient judge was Street ; and Powell doubted. The king 
had privately secured this opinion of the bench in his faToar befotre 
the action was brought. Life of James, ii. 79. 
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king's favour , became absolutely nugatory and ineffec- 
tive , by a construction which the law itself did not reject* 
Nor was it easy to provide any sufBcient remedy by means 
of parliament , since it was the doctrine of the j udges j 
that the king's inseparable and sovereign prerogatives id 
matters of government could not be taken away or res- 
trained by statute. The unadvised assertion in a court of 
justice of this principle , which though liot by any means 
novel , had never been advanced in & business of such 
Universal concern and interest , may be said to have 
sealed the condemnation of the house of Sttlart. It made 
the coexistence of an hereditary line ^ claitiiing a sove- 
reigti prerogative paramount to the liberties they had 
Vouchsafed to concede , incompatible with the security or 
probable duration of those liberties. This incompatibility 
IS the true basis of the revolution in i688. 

But whatever pretext the custom of centuries or the 
authority of compliant lawyers might afiPord for these 
dispensations from the test, no legal defenit^e could be 
made for the ecclesiastical commission 6f 1686. The 
high commission coUrt of Elizabeth had been altogether 
taken away by an act of the Idng parliament , which went 
on to provide that no new tourt should be erected with 
the like power , jurisdiction , and authority. Yet the 
commission issued by James 11 followed very nearly the 
words of thalt which had created the original court under 
Elizabeth , omitting a few particulars of little moment V. 

' State Trials, xi. ii3a, et seq. The members of the commission 
were the primate Sancroft (who never sat), Crew and Sprat, bishops 
of Durham and Rochester, the chancellor Jeffreys, the earls of 
Kochester and Sunderland, and chief justice Herba>t. Three were to 
form a quorum, but the chancellor necessarily to be one. Ralph , 929. 
The earl of Mulgrave was introduced afterwards. 
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It is not known , I beljeye , at whose suggestion the king 
adopted this measure. The pre-eminence reserved by the 
commission to Jefferies , whose presence was made ne- 
cessary to all their meetings , and the violence with which 
he acted in all their transactions on record , seems to 
point him out as its great promoter ^ though it is true , 
that at ' a later period , Jefferies seems to have perceived 
the destructive indiscretion of the popish counsellors. It 
displayed the king's change of policy , and entire sepa- 
ration from that high-church party, to whom he was in- 
debted for the throne ; since the manifest design of the 
ecclesiastical commission was to bridle the clergy, and 
silence the voice of protestant zeal. The proceedings 
against the bishop of London , and other instances of 
hostility to the established religion, are well known. 

Elated by success and general submission , exasperated 
by the reluctance and dissatisfaction of those on whom he 
had relied for an active concurrence with his desires, the 
king seems at least by this time to have formed the scheme 
of subverting , or impairing as far as possible , the reli- 
gious establishment. He told Barillon , alluding to the 
ecclesiastical commission , that God had permitted all 
the statutes which had been enacted against the ca- 
tholic religion to become the means of its re-establish- 
ment '. But the most remarkable evidence of this' 
design was the collation of M assey , a recent convert , to 
the deanery of Christ Church , with a dispensation from 
all the statutes of uniformity and other ecclesiastical laws 
so ample, that it made a precedent, and such it was 
doubtless intended to be , for bestowing any benefices 
upon members of the church of Rome. This dispensation 

' Mazure, ii. i3o. 
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seems to have been not generally known at the time^ 
Burnet has stated the circumstances of Massey's promo- 
tion inaccurately , and no historian , I believe , till the 
publication of the instrument after the middle of the 
last century, was fully aware of the degree in which the 
king had trampled upon the securities of the established 
church in this transaction. ' 

A deeper impr^sion was made by the dismissal of 
Rochester, from his post of lord treasurer, so nearly con- 
sequent on his positive declaration of adherence to the 
protestant religion , after the dispute held in his presence 
at the king's particular command, between divines of 
both persuasions, that it had much the appearance of a 
resolution taken at court to exclude from the high of- 
fices of the state all those who gave no hope of convert 
sion *. Clarendon had already given way to Tyrconnel in 

' Henry earl of Clarendon's papers, ii. 278. In Gutch's Collectanea 
Curiosa, vol. i. p. 287, we find not only this license to Massey, but 
one to Obadiah Walker , master of University College , and to two 
fellows of the same, and one of Brazen-nose College, to absent them- 
selyes from church, and not to take the oaths of supremacy and 
allegiance, or do any other thing to which by the laws and statutes 
of the realm , or those of the college, they are obliged. There is also , 
in the same book , a dispensation for one Sclater , curate of Putney , 
and rector of Esher, from using the common prayer, etc., etc. Id. 
p. -290. These are in May 1686, and subscribed by'Powis, the 
solicitor- general. The attorney-general , Sawyer, had refused, as we 
learn from Reresby, p. i33; the only contemporary writer, perhap's, 
who mentions this yery remarkable aggression on the' established 
church. 

' The catholic lords, according to Barillon, had represented to 
the king , that nothing could be done with parliament so long as the 
treasurer caballed against the design^ of his majesty. James promised 
to dismiss him , if he did not change his religion. Mazure, ii. 1 70. The 
queen had preyiously been rendered his enemy by the arts of Sun- 
derland, who persuaded her that lord and lady Rochester had favour- 
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the government of Ireland ^ the privy seal was bestowed 
on a catholic peer, lord Arundel ^ lord Bellasys , of the 
same religion , was now placed at the head of the com- 
mission of the treasury *, Sunderland ^ though he did not 
yet cease to conform , made no secret of his pretended 
change of opinion ; the council board , by virtue of the 
dispensing power , was filled with those who would re- 
fuse the test ; a small junto of catholics , with father 
Petre , the king's confessor, at their head , took the ma- 
nagement of almost all affairs upon themselves ' ; men , 
whose known want of principle gave reason to expect 
their compliance , were raised to> bishoprics ; there could 
be no national doubt of a concerted scheme to depress 
and discountenance the established church. The dismis- 
sal of Rochester, who had gone great lengths to preserve 
this power and emoluments , and would in all probability 
have concurred in the establi^hnptent of arbitrary poww 

ed the king's iDtimacy with the countess of Dorchester, in order to 
thwart the popish intrigue. Id, i49* **0n volt,*' says Barillon, ai^ 
the treasurer '^s dismissal, *' que la cahale cathoUque a enti^rement 
pr^alu. On s's^tendoit depnis quelque temps k oe qui est arny^ an 
comte de Rochestei^; mais I'ex^ution fait encore uoenonvelle impies- 
si on sur les esprits. "P. i8i. 

' Life of James, 74* Barillon frequently mentions this cahal, as 
haying in effect ^e whole conduct of affairs in. their hands. Sunder- 
land belonged to them; but Jefferies, being reckon^ oa the pro- 
testant side, had, I beliere, yery little influence for al least Uie two 
latter years of the king^s reign. ^* Les affeures de ce pays-ci , *' says 
Bonrepos, in 1686, **• ne roulent k present que snr la religion. Le roi 
est absolument gouyern^ par les catholiques. Mylord SunderlAnd ne 
se maintient que par ceux-ci, et par son devouement k faire toot ce 
qu'il croit ^e agr^able sur ce point. II a le secret des affaires de 
Rome. " Mazure, ii. 134. ** On feroit ici, ** says Barilldn, tbe same 
year, ^* ce que Ton ffit en l^rance [that is , I suppose, dragonner et 
fusiUer les h6r^tiques] , si Ton pouyoit esp^r de reussir. " P. 1S7. 
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under a protestant sovereign*, may be reckoned the 
most unequivocal evidence of the king's intentions •, and 
from thence we may date the decisive measures that irere 
taken to counteract them^ 

It was , I do not merely say the interest , but the clear 
right and hounden duty of the prince of Orange to watch 
over the internal politics of England , on account of the 
near connexion which his own birth and his marriage 
with the presumptive heir had created. He was never to 
be reckoned a foreigner as to this country, whidi , even 
in the ordinary course of succession , he might be caUed 
to govern. From the time of his union with the princess 
Mary, he was the legitimate and natural ally of the whig 
party -, alien in all his sentiments from his two uncles y 
neither of whom , especially James , treated him with 
much regard , on account merely of his attachment to 
religion and liberty, for he might have secured their af- 
fection by falling into their plans. Before such differences 
as subsisted between these personages , the bonds of re- 
lationship fall asunder like flax; and William would have 

' Rochester makes so yery bad a figure in all Barillon's correspond- 
ence, that there really :seeins no want of candbar in this supposition. 
He was evidently the most active co-operator in the connexion of 
both the brothers with France, and seems to have had as few com- 
pcinctioas visitings, where the church of England was not concerned, 
as Sunderland himself. Godolphin was too much implicated, at least 
by acquiescence, in the counsels of this reign; yet we find him 
suspected of not wishing ** se passer enti^rement de parlement, et k 
rompre nettement avcc le prince d'Orange. " Fox, Append, p. 60. 

If Rochester had gone over to the Romanists, many probably 
would have followed; on the other hand, his steadiness retained the 
wavering. It was one of the first great disappointments with which 
the king met. But his' dismissal from the treasury created a sensible 
alarm. Dalrymple, 179. 
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had at least the sanction of many precedents in history, 
if he had employed his influence to excite sedition 
against Charles or James , and to thwart their adminis- 
tration. Yet his conduct appears to have heen merely 
defensive , nor had he the remotest connexion vnth the 
violent and factious proceedings of Shaftesbury and his 
partisans. He played a very dexterous, but apparently 
very fair game throughout the last years of Charles, 
never losing sight of the popular party , through whom 
alone he could expect influence over England during the 
life of his father-in-law, while he avoided any direct 
rupture with the brothers , and every reasonable pretext 
for their takiqg ofi^ence. 

It has never been established by any reputable testi- 
mony, though perpetually asserted ,'nor is it in the least 
degree probable , that William took any share in prompt- 
ing the invasion of Monmouth*. But it is nevertheless 
manifest that he derived the greatest advantage from this 
absurd rebellion and from its failure ^ not only as it re- 
moved a misichievous adventurer, whom the multitude's 
idle predilection had elevated so high, that factious men 
would , under every government , have turned to account 
his ambitious imbecilHty, but as the cruelty with which 
this unhappy enterprise was punished rendered the king 

' Lord Dartmouth wrote to say , that Fletcher told him there were 
good grounds to suspect that the prince underhand encouraged the 
expedition with design to ruin the duke of Monmouth; and this Dal* 
rymple helieves, p. i36. It is needless to observe, that such subtle 
and hazaitlous policy was totaUy out q# William's character, nor is 
there much more reason to believe, what is insinuated by James him- 
self ( Macpherson^s Extracts, p. i44; life of James, ii. 3^)^ that 
Sunderland had been in secret correspondence with Monmouth ; un- 
less indeed it were , as seems hinted in the latter work , with the king's 
knowledge. 
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odious ^ , while the success of his arms inspired him with 
false confidence , and neglect of cautidn. Every month , 
as it brought forth evidence of James's arbitrary projects , 

' The number of persons "who suffered the sentenQe of the law , in 
the famous western assize of Jefferies , has been differently stated ; but 
according to a list in the Harleian Collection , n. 4689 , it appears to 
Be as follows : at Winchester, one ( Mrs. Lisle ) executed ; at Salisbury, 
none; at Dorchester, 74 executed, 171 transported; at Exeter, 
1 4 executed, 7 transported ; at Taunton, 144 executed , a84 transport- 
ed; at Wells, 97 executed, 893 transported. In all, 33o executed, 
855 transported; besides many that were left in custody for want of 
eridence. It may be observed , that the prisoners sentenced to trans- 
portation appear to have been made oyer to some gentlemen of 
interest at court, among others sir Christopher M.usgrave, who did 
not blush to beg the grant of their unfortunate countr3rmen, to be 
sold as slaves in the colonies. 

The apologists of James II have endeavoured to lay the entire 
blame of these cruelties on Jefferies, and to represent the king as 
Ignorant of them. Roger North tells a story of his brother's inter- 
ference, which is plainly contradicted by known dates, and the false- 
hood of which throws just suspicion on his numerous anecdotes. See 
State Trials, xi. 3o3. But the king speaks with apparent approbation 
of what he calls Jefferies's campaign in writing to the prince of 
Orange (Dalrymple, i65); and I have heard that there are extant 
additional proofs of his perfect acquaintance with the details of those 
assizes; nor indeed can he be supposed ignorant of them. Jefferies 
himself, before his death, declared, that he had not been half bloody 
enough for him by whom he was employed. Burnet, 65 1 (note to 
Oxford edition, vol. iii). The king , or his biographer in his behalf, 
makes a very awkward apology for the execution of major Holmes , 
which is shown by himself to have been a gross breach of faith. Life 
of James , ii. 43* 

It is unnecessary to dwell on y^at may be found in every history ; 
the trials of Mrs. Lisle, Mrs. Gaunt, and alderman Cornish; th^ 
former before Jefferies , the two latter before Jones , his successor as 
chief justice of K. B. , a fudge nearly as infamous as the former ^ 
though not altogether as brutal. Both Mrs. Lisle and Gornishls con- 
victions were without evidence , and consequently reversed aftei: ^he 
revolution. State Trials , vol. xi. 
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increased the number of those who looked for delivw- 
anee to the prince of Orange, either in the course of 
succession or by some special interference. He had, in 
fact, a stronger motive for watching the councils of his 
father-in-law than has generally been known. The king 
was, at his accession y in his fifty-fifth year , and had no 
male children; nor did the queen's health give much 
encouragement to hope for them. Every dream of the 
nation's voluntary return to the church of Rome must 
have vanished , even if the consent of a parliament could 
be obtained, which was nearly vain to think of ^ or if 
open force and the aid of France should enable James 
to subvert the established religion , what had the catho- 
lics to anticipate from his death , but that fearful re-ac- 
tion which had ensued upon the accession of Elizabeth ? 
This had already so much disheartened the moderate 
part of their body,- that they were most anxious not to 
urge forward a change for which the kingdom was not 
ripe , and which was so little likely to endure , and used 
their influence to promote a reconciliation between the 
king and prince of Orange ', contenting themselves with 
that free exercise of their worship which was permitted 
in Holland'. But the ambitious priesthood who sur- 
rounded the throne had bolder projects. A scheme was 



' Several proofs of this appear in the correspondence of Barillaa. 
Fox, 1 35. Maznre, ii. ai. The nuncio, M. d'Adda, was a moderate 
man, and united with the moderate catholic peers, Bellasis, Anmdel, 
and Powis. Id. 127. This party urged the king to keep on good tenas 
with the prince of Orange, and to give way about the test. Id. 184. 
a55. They were disgusted at father Petrels introduction into the privy- 
council; 3o8. 353. But it has ever been the misfortune of that 
able body to suffer unjustly for the follies of ^ few. BariUon 
very early in James's reign , that many of them disliked the ariutraiy 
proceedings of the court; ils pr^tendent ^tre bons Anglois, c\ 
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fornied early in the king's reign , to exclude the princess 
of Orange from the succession in favour of her sbter 
Anne, in the event of the latter's conversion to the 
Romish faith. The French ministers at our court, Ba- 
rillon and Bonrepos , gave ear to this hardy intrigue. They 
flattered themselves that both Anne and her. husband 
were favourably disposed. But in this they were wholly 
mistaken. No one could be more unconquerably fixed in 
her religion than that princess. The king himself, when 
.the Dutch ambassador, Van Citers , laid before him a 
document , probably drawn up by some catholics of his 
eourt , in which these audacious speculations were de- 
veloped , declared his indignation at so criminal a project. 
It was not even in bis power, he let the prince afterwards 
know by a message , or in that of parliament , according 
to the principles which had been maintained in his own 
behalf, to change the fundamental order of succession 
to the crown \ Nothing indeed can more forcibly paint 
the desperation of the popish faction than their enter- 
tainment of so preposterous a soheipe. But it naturally 

ne pas d^sirer que le roi d'Aii|[letenre ^te k la nation ses priyll^ges et 
ses liberies. Mazure, i. 4o4* 

William openly declared his willingness to concur in taking off the 
penal laws, provided the test might rema^. Burnet, 694* Dalrymple , 
184. Mazure, ii. ai6« aSo.. 34^ Janes replied, that hfi must have all 
ojp iioijthiug. Id. 3531. 

* I do uot know tha( this imtrigue has been brought to light before 
the recent valuable publication of M. Mazure, certainly not with such 
full evidence. Seei. 417* ii* 138. 160. i65. 167. 183. 188. 193. Barillbn 
says to his master in one place : — C'est nne matidre fort delicate a 
traiter. Je sais pourtant qu'on en parte au roi d*Angleterre, et 
qa'avec le temps on ne d^esp^re pas de trouver des moyens pour 
faire passer la couronne sur la l^te d*un heritier catholiquer II fiiut 
pour cela veni r k bout de beahcoup de choses qui ne sont eneore que 
commencees. 
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increased the solicitude of William about the intrigues 
of the English cabinet. It does not appear that any direct 
overtures were made to the prince of Orange , except by. 
a very few malecontents , till the embassy of Dykvelt 
from the States, in the spring of 1687. ^^ ^^ William's 
object to ascertain , through that minister, the real state 
of parties in England. Such assurances as he carried back 
to Holland gave encouragement to an enterprise that 
would have been equally injudicious and unwarrantable 
without them ' . Danby, Halifax , Nottingham , and others 
of the tory, as well as whig factions , entered into a secret 
correspondence with the prince of Orange ; some from a 
real attachment to the constitutional limitations of mo- 
narchy; some from a conviction that, without open 
apostasy from the protestant faith , they could never ob- 
tain from James the prizes of their ambition. This must 
have been the predominant motive with lord Churchill, 
who never gave any proof of solicitude about civil h- 
berty ; and his influence taught the princess Anne to 
distinguish her interests from those of her father. It was 
about this time also that even Sunderland entered upon 
a mysterious communication with the prince of Orange ; 
but whether he afterwards served his present master only 
to betray him , as has been generally believed , or sought 
rather to propitiate , by clandestine professions , one who 
might in the course of events become such , is not per- 
haps what the evidence already known to the world will 
enable us to determine *, The apologists of James have 

' Burnet, Dairy mple, Mazure. 

' The correspondence began by an affectedly obscure letter of ]ad|y 
Sunderland to the prince of Orange , dated March 7 , 1687. Dairy mple, 
187. The meaning however cannot be misunderstood. Sonderland 
himself sent a short letter of compliment by Dykvelt, May iS, 
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often represented Sunderland's treachery as extending 
l>ack to the commencement of this reign, as if he had 
entered upon the king's service with no other aim than 
to put him on measures that would naturally lead to his 
ruin. But the simpler hypothesis is probably nearer the 
truth :, a corrupt and artful statesman could have no bet- 
ter prospect for his own advantage than the power and 
popularity of a government which he administered ; it 
was a conviction of the king's incorrigible and infatuated 
adherence to designs which the rising spirit of the nation 
rendered utterly infeasible ^ an apprehension that , when- 
ever a free parliament should be called , he might expe- 
rience the fate of Strafford as an expiation for the sins of 
the crown , that determined him to secure as far as pos- 
sible his own indemnity upon a revolution which he 
could not have withstood. * 

The dismissal of Rochester was followed up at no great 
distance by the famous declaration for liberty of con- 
science , suspending the execution of all penal laws con- 
cerning religion , and freely pardoning all offences 
against them, in as full a manner as if each individual 

referring to "what that enyoy had to communicate. Churchill , Notting- 
ham, Rochester, Devonshire, and others, wrote also by Dykvelt. 
Halifax -was in correspondence at the end of 1686. 

' Sunderland does not appear, hy the extracts from Barillon's 
letters, published by M. Mazure, to have been the adviser of the 
king's most injudicious measures. He was united with the queen , who 
had more moderation than her husband. It is said by Bariljon, that 
both he and Petre were against the prosecution of the bishops, ii. 44^* 
The king himself ascribes this step to Jefferies, and seems to glance 
also atjSunderland as its adviser. Life of James, ii. i56. He speaks 
more explicitly as to Jefferies in Macpherson's Extracts, i5i. Yet 
lord Clarendon's Diary, ii. 49, tends to acquit Jefferies. Probably the 
king had nobody to blame but himself. One cause of Sunderland's 
continuance in the apparent support of a policy which he knew to he 
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had been named. He declared also his will^nd pleasure 
that the oaths of duprenlacy atid allegiance ^ and the 
several tests enjoihed by statutes of the late reign , should 
no longet* be required of any oiie before his admission to 
offices of trust. The motire of this declaration was not so 
much to relieye the Roman catholics from penal and iti- 
capacitating statutes , which ^ since the king's accession 
and the judgttient of the court of king's bench in favour 
of Hales, were ytrtually at au end , as by extending to the 
protestant dissenters the same full measure of toleration , 
to enlist under the standard of arbitrary power those who 
had been its most intrepid and steadiest adversaries. It 
was after the prorogation of parliament that he had begun 
to caress that party , who in the first months of his re^ 
had endured a continuance of their persecution \ But the 
clergy in general detested the non->conformists still more 
than the papists , and had always abhorred the idea of 
even a parliamentary toleration. The present declaration 
Went much farther than the redogni^ed prerogative of 
dispensing with prohibitory statutes* Instead of removing 
the disability from individuals by letters patent ^ it swept 

destructive was his poverty. He was in the pay of Frstnce^ and eren 
importunate for its money. Mazure, 874. Dalrymple, 370 et post. 
Louis only gave him half what he demanded. Without the blindest 
submission of the king , he was every moment falling} and this drove 
him into a step as injudicious as it was unprincipled, his pretended 
change of religion , which Was not publicly made till June t688 , thoagb 
be had been privately reconciled, it is said (Mazure , ii. 4^3), niore 
than a year before by father Petre. 

' *' This defection of those his majesty had hitherto put the greMest 
confidence in [Clarendon and llochestef], and the sullen diftpesition 
of the church of England party in general, made him think it ne- 
cessary to reconcile another ; and yet ^he hoped to do it in saeh a 
manner as not to disgusj; quite the churchman neither. " Life of 
James, ii. 103. 
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ai¥ay at once ^ in effect, the solemn ordinances of the le-^ 
gislature. There was indeed a reference to the future 
concurrence of the two houses, whenever he should 
tbink it convenient for them to meet ^ but so expressed , 
as rather to insult, than pay respect to their authority '. 
And no one could help considering the declaration of a 
similar nature just published in Scotland as the best com- 
mentary On the present. In that he suspended all laws 
against the Roman catholics and moderate presby terians , 
" by his sovereign authority, prerogative royal, and ab- 
solute power, which all his subjects were to obey without 
reserve 5 " and in its whole tenor spoke, in as unequivocal 
language as his grandfather was accustomed to use , /his 
contempt of all pretended limitations on his will ^. Though 
the constitution of Scotland was not so well balanced as 
our own, it was notorious that the crown did not legally 
possess so absolute a power in that kingdom , and men 
might conclude that , when he should think it less ne- 
cessary to observe some measures with his English sub- 
jects , he would address them in the same strain. 

Those , indeied, who knew by what course his favour 
was to be sought , did not hesitate to go before , and light 
him , as it were , to the altar on which their country's 
liberty was to be the victim. Many of the addresses which 
fill the columns of the London Gazette in 1687 , on oc- 
casion of the declaration of indulgence , flatter the king 
with assertions of his dispensing power. The benchers 
and barristers of the Middle Temple , under the direction 
of the prostitute Shower, were again foremost in the race 
of infamy. They thank him *' for asserting his own royal 
prerogatives , the very life of the law , and of their pro- 

' London Gazette, March n 8, 1687. Ralph, 945. 
Ralph y 943* Mazore , ii. 107. 
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fession , which prerogatives , as they were given by God 
himself, so no power upon earth could diminish them, 
but they must always remain entire and inseparable from 
his royal person; which prerogatives as the addressers 
had studied to know, so they were resolved to defend, 
by asserting with their lives isind fortunes that divine 
maxim , a Deo rex, a rege lex. " * 

These addresses , which , to the number of some hun- 
dreds, were sent up from every description of persons, 
the clergy , the non-conformists of all denominations , the 
grand juries , the justices of the peace , the corporations, 
the inhabitants of towns , in consequence of the declara- 
tion , afford a singular contrast to what we know of the 
prevailing dispositions of the people in that year , and of 
their general abandonment of the king's cause before the 
end of the next. Those from the clergy, indeed, disclose 
their ill-humour at the unconstitutional indulgence , li- 
miting their thanks to some promises of favour the king 
had used towards the established church. But as to the 
rest , we should have cause to blush for the servile hy- 
pocrisy of our ancestors , if there were not good reason to 
believe that these addresses were sometimes the work of 
a small minority in the name of the rest , and that the 
grand juries and the magistracy in general had been so 
garbled for the king's purposes in this year, that they 
formed a very inadequate representation of that great 
class from which they, ought to be taken *. It was , how- 

' London GazeUe, June 9, 1687. Shower had been knighted a lilde 
before, on presenting, as -recorder of London, an address from the 
grand jury of Middlesex, thanking the king for his declaration. Id. 
May la. 

* London Gazettes of 1687 and 1688 passim. Ralph, 946, 368. 
These addresses grew more ardent after the queen's pregnancy became 



CHAP. XIV. — JAMES II. 3a i 

ev^r, v6ry natural that they should deceive the court. 
The catholics were eager for that security which nothing 
but an act of the legislature could afford ; find James , 
who , as well as his minister , had a strong aversion to the 
measure , seems about the latter end of th# summer of 
1687 to have made a sudden change in his scheme of go- 
vernment, and resolved once more to try the disposition 
of a parliament. For this purpose , having dissolved that 
from which he could expect nothing hostile to the church, 
he set himself to manage the election of another in such 
a manner, as to ensure his main object, the security of 
the Romish religion. ' 

'^ His first care, " says his biographer Innes, *^ was 
to purge th^ corporations from that leaven which was 

known. They were renewed of courfte after the birth of the prince of 
Wales. But scarce any appear after the expected invasion was an- 
nounced. The tories (to whom add the dissenters) seem to have 
thrown off the mask at once , and deserted the king whona they had 
so grossly flattered as instantaneously as parasite^ on the stage desert 
their patron 04 the first tidings of bis ruin. 

The dissenters have been a little ashamed of their compliance witlf 
the declaration, and of their silence in the popish controversy during 
this reign. Neal, 755 , 768 :-and see Biogr. Brit. art. Alsop. The best 
excuses are that they had been so harassed , it was not in human 
nature to refuse a mitigation of suffering on almost any terms; that 
they were by no means unanimous in their transitory support of llje 
court; and that they gladly embraped the first offers of an equal in- 
dulgence held out to them by the church. 

« <* The king now finding that nothing which had the least appear- 
ance of novehy, though never so well warranted by the prerogative, 
w^ould go down with the people, unless it had the parliamentary 
stamp on it, resolved to try if he could get the penal laws and test 
taken pff by that authority. " Life of James, ii. i'i4- But it seems by 
M. Mazure*s authorities, that neither the king nor lord Sunderland 
wished to convoke a parliament , which was pressed forward by the 
eager catholics, ii. 899. 

III. ^-I 
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in danger of corrupting the whole kingdom ; so he ap- 
pointed certain regulators to inspect the conduct of se- 
veral borough towns, to correct abuses where it was prac- 
ticable , and where not , by forfeiting their charters , to 
turn out such rotten members as infected the rest. But in 
this, as in most other cases, the king had the fortune to 
choose persons not too well qualified for such an employ- 
ment , and extremely disagreeable to the people; it was a 
sort of motley council made up of catholics and presby- 
terians, a composition which was sure never to hold long 
together, cr that could probably unite in any method 
suitable toboth.their interests; it served, therefore, only 
to increase the public odium by their too arbitrary ways 
of turning out and putting in ; and yet those who were 
thus intruded, as it were, by force, heingof (hepresby- 
terian party, were by this time become as Utile inrli-' 
nahle to favour the king's intentions as the excluded 
members. " ' 

This endeavour to violate the legal rights of electors, 
as well as to take away other vested frandiises, by new- 
modelling corporations through commissions granted to 
regulators, was the most capital delinquency of the king's 
government , because it tended to preclude any repara- 
tion for the rest , and directly attacked the fundamental 
constitution of the stale*. But, like all his other mea- 
sures , it displayed not more ill-will to the liberties of 
the nation, than inability to overthrow them. The ca- 
tholics were so small a body , and so weak , especially 

Ate of James, p. i3g. 

Ialpli,9ri5,9f>fi. The object wai to let in the dMsentera Tbisww' 
Dtly a desperate gainfe : James had ever mortally hated the see- 
as enemlei lo pionarchy , and they were irrecoDcileablj adTene 

hi* (cliemea. 
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in corporare towns, that the whole efifect produced by the 
regulators was to place municipal power and trust in the 
hands of the non-cOnformists, those precarious and un- 
faithful allies of the court, whose resentment of past 
oppression , hereditary attachment to popular principles 
of government^ and inveterate abhorrence of popery, 
were not to be eflfaiced by an unnatural coalition. Hence 
though they availed themselves , and surely without re- 
proach , of the toleration held out to them , and even 
look the benefit of the scheme of regulation, so as tQ 
fill the corporation of London ^ and many others , they 
were, as is confessed above, too much of Englishmen and 
protestants for the purposes of the court. Tlie wiser part 
of the churchmen made secret overtures to their party , 
and by assurances of a toleration , if not also of a com- 
prehension within the Anglican pale , won them over to 
a hearty concurrence in the great project that was on 
foot*. The king found it necessary to descend so much 
from the haughty attitude he had taken at the outset of 
his reign , as personally to solicit men of rank and local 
influence for their votes on the two great measures of re- 
pealing the test and penal laws. The country gentlemen ,- 
in their diflferent counties , were tried with circular ques-r 
tions , whether they would comply with the king in their 
elections, or, if themselves chosen, in parliament. Those 
who refused such a promise were erased from the lists of 
jusjtices and deputy-lieutenants*. Yet his biographer ad- 

' Burnet. Life of James, 169. Lord Halifax, as is supposed, pub- 
lished a letter of advice to the dissenters , warning them against a 
coalition with the court, and promising all indulgence from the 
church. Ralph, gSo. Somers' Tracts, viii. 5o. D'Oyly's Life of San- 
croiit, i. 3a6. 

« Ralph, 967. Lonsdale, p. i5. " It is to be observed, " says the 



324 THE CONSTITUTIONAL HISTORY OF ENGLAND. 

mils, that he received little encouragement to proceed in 
the experiment of a parliament'; and it is said by the 
French ambassador , that evasive sinswers were returned 
to these questions , wilh such uniformity of expression , 
as indicated an alarming degree of concert. > 

It is unnecessary to dwell on circumstances so well 
known as the expulsion of the fellows of Magdalen G)l- 
lege ^. It was less extensively mischievous than the new- 
modelling of corporations , but perhaps a more glaring 
act of despotism. For though the crown had been ac- 
customed from the time of the reformation to send very 
peremptory commands to ecclesiastical foundations , and 
^ven to dispense with their statutes at discretion , with 
so little resistance , that few seemed to doubt of its pre- 
rogative \ though Elizabeth would probably have treated 
the fellows of any college much in the same manner as 
James 11 , if they had proceeded to an election in de- 
fiance of her recommendation •, yet the right was not the 
less clearly theirs , and the struggles of a century would 
have been thrown away , if Janies 11 was to govern as the 
Tudors , or even as his father and grandfather had done 
before him. And though Parker, bishop of Oxford, the 

author of this memoir, *' that most part of the offices in the nation, 
as justices of the peace, deputy- lieutenants, mayors, aldermen, and 
freemen of towns, are filled with Roman catholics and dissenters , after 
haying suffered as many regulations as were necessary for that pur- 
pose. And thus stands the state of this nation in this month of Sep- 
tember, i688. " P. 34 • Notice is given in the London Gazette for 
December ii , 1687, that the lists of justices and deputy-lieutenants 
would be revised. 

' Life of James, i83. 

• Mazure, ii. Boa. 

^ The reader will find almost every thing relative to the subject in 
that incomparable repertory , the State Trials , xii. i ; also some notes 
in the Oxford edition of Burnet. 
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first president whom the ecclesiastical commissioners ob- 
truded oti the college , were still nominally a protectant ', 
his successor Gifford was an avowed member of the 
church of Rome* The college was filled with persons of 
the same persuasion ; mass was said in the chapel , and 
the established religion was excluded with a degree of 
open force which entirely took away all security for its 
preservation in any other place. This latter act, espe- 
cially , of the Magdalen drama , in a still greater degree 
than the nomination of Massey to the deanery of Christ 
Church , seems a decisive proof that the king's repeated 
promises of contenting himself with a toleration of his 
own religion would have yielded to his insuperable bi- 
Igotry and the zeal of his confessor. We may perhaps add 
to these encroachments upon the act of uniformity the 
design imputed to him of conferring the archbishopric 
of York on father Petre ; yet there would have leen dif- 
ficulties that seem insurmountable in the way of this , 
since the validity of Anglican orders not being acknow- 
ledged by the church of Rome , Petre would not have 
sought consecration at the hands of Sancroft , nor, had 
he done so , would the latter have conferred it on him , 
even if the chapter of York had gone through the indis- 
pensable form of an election. ^ 

The infatuated monarch was irritated by that which 

' Parker's Reasons for Abrogating the Test are written in such a 
tone, as to make his readiness to abandon the protestant side yery 
manifest, even if the common anecdotes of him should be exaggerated. 

' It seems ,' howeyer , confirmed by Mazure, ii. Sgo, with the 
addition, that Petre, like a second Wolsey , aspired aUo tb be chan- 
cellor. The pope , however , would not make him a bishop , against 
the rules of the order of Jesuits to which he belonged. Id. a4i> James 
then tried, through lord Castlemain, to get him a cardinal's hat, but 
with as 4ittle success. 



3a6 THE CONSTITUTIONAL HISTORY OF ENGLAND. 

he should have taken as a terrible warning , this resistr 
ance to his will from the university of Oxford. That 
sanctuary of pure unspotted loyalty, as some would say, 
that sink of all that was most abject in servility, as less 
courtly tongues might murmur, the university of Oxford, 
which had but four short years back , by a solemn decree 
in convocation , poured forth anathemas on all who had 
doubted the divine right of monarchy, or asserted the 
privileges of subjects against their sovereigns, which had 
boasted in its addresses of an obedience without any 
restrictions or limitations , which but recently had seen a 
known convert to popery and a person disqualified in 
other ways installed by the chapter without any remon- 
strance in the deanery of Christ Church, was now the 
scene of a firm though temperiSLte opposition to the king's 
positive command, and soon after the willing instrument 
of his ruin. In vain the pamphleteers, on the side of the 
court , upbraided the clergy with their apostasy from the 
principles they had so much vaunted. The imputation it 
was hard to repel ; but if they could not retract their 
course without shame , they could not continue in it 
without destruction ' . They were driven to extremity by 

' ••Above twenty years together," says Sir Roger L'Estrange, 
perhaps himself a disguised catholic, in his reply to the reasons of 
the clergy of the diocese of Oxford against petitioning ( Somers' 
Tracts, viii. 4^), •• without any regard to the nobility, gentry, and 
commonalty, our clergy have been publishing to the world, that the 
king can do greater things than are done in his declaration ; but now 
the scene is altered , and they are become more concerned to maintain 
their reputation even with the commonalty than with the king. " See 
also in the same volume, p. 19, ''A remonstrance from the church 
of England to both houses of parliament, '^ i685; and p. i45, •' A 
new test of the church of England's loyalty ; " ■ both , especially the 
latter, bitterly reproaching her members for their apostasy from 
former professions. 
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the order of May 4 » 1688 , to read the declaration of in- 
dulgence in their churches '. This , as is well known , met 
with great resistance , and hy inducing the primate aiid 
six other bishops to present a petition to the king against 
it y brought on that famous persecution , which , more 
perhaps than all his former actions, cost him the alle- 
giance of the Anglican church. The proceedings . upon 
the trial of those prelates are so familiar as to require no 
particular notice'. What is most worthy of remark is, 
th^t the Tery party who had most extolled the royal pre- 
rogative , and often in such terms as if all limitations of it 
were only to subsist at pleasure , became now the instru- 
ments of bringing it down within the compass and control 
of the law. If the king had a right to suspend the execu- 
tion of statutes by proclconation , the bishop's petition 
might not indeed be libellous , but their disobedience 
and that of the clergy could not be warranted , and the 
principal argument both of the bar and the bench rested 
on the great question of that prerogative. 

The king, meantime, was blindly hurrying on at the 
instigation of his own pride and bigotry, and of some 
ignorant priests, confident in the fancied obedience of 
the church , and in the hollow support of the dissenters , 
after all his wiser counsellors , the catholic peers , the 
nuncio , perhaps the queen herself , had grown sensible 
of the danger, and solicitous for temporizing measures. 
He had good reason to perceive that neither the fleet nor 
the army could be relied upon ; to cashier the most ri- 
gidly protestant officers, to draft Irish troops into the 
regiments , to place all important commands in the hands 
of catholics , were difficult and even desperate measures , 

'Ralph, 982. 

^ See State Trials , xii. i83. O'Oyly's IMe of Sanccoft , i. 25o. 
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which rendered hi& designs more notorious , without 
t^endering them more feasible. It is among the most asto- 
hishihg parts of this unhappy sovereign's impolicy, that 
he sometimes neglected , even offended , never steadily 
and sufficiently courted , the sole ally that could by pos^ 
sibility have co-operated in his schema of governmedt^ 
In his brother's reign , James had been the most obse- 
quious and ilnhesitating servant of the French king. Be- 
fore his own accession j his first step was to implore , 
through Barilloii , a continuance of that support amd 
protection /without which he could undertake nothing 
which he had designed in favour of the catholics. He 
received a present of 5oo joool. with tears of gratitude , 
and telling the ambassador he had not disclosed his real 
designs to his ministers , pressed for a strict alliance with 
Louis, as the means of accomplishing them '. Yet with a 
strange inconsistency^ h^ drew off gradually from these 
professions ^ and liot only kept on rather cool terms with 
France during part of his reign , but sometimes played a 
double game by treating of a league with Spain. 

The secret of this uncertain policy , which has not been 
well known till very lately /is to be found in the king's 
character. James had a high sense of the dignity pertaining 
to A king of England , and much of the national pride , as 
well as that of his rank. He felt the degradation of impor- 
tuning an equal sovereign for money, which Louis gave 
less frequently and in smaller measure than it was de- 
manded. It is natural for a proud man not to love those 
before whom he has abased himself. James , of frugal 
habits , and master of a great revenue , soon became 
more indifferent to a French pension. Nor was he insen- 

' Fox> App. 39; Dalrymple, 107 ; Mazure, i. 896. 433. 
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«ible to the reproach of Etirope \ that he was grown the 
vassal of France and had tarnished the lustre of the Eng- 
lish crown '.Had he heen himself protestant , or his 
subjects catholic , he would probably have given the reins 
to that jealousy of his ambitious neighbour , which, even 
in bis peculiar circumstances , restrained him from the 
most expedient course : I mean expedient , ou the hypo- 
thesis that to overthrow the civil and religious institutions 
of his people was to be the main object of his reign. For 
it was idle to attempt this without the steady co-operation 
of France; and those sentiments of dignity and inde- 
pendence which at ^rst sight appear to do him honour , 
being without any consistent magnanimity of character, 
served only to accelerate his ruin , and confirm the per- 

* Several proofs of this occur in the course of M. Mazure's work. 
When the Dutch ambassador, Van Citers, showed him a paper, pro- 
bably forged to exasperate him, but purporting to be written by some 
catholics, wherein it was said that it would be better for the people 
to be yassals of France than slaves of the deyil , he burst out into rage. 
«* ^ Jamais ! non , jamais je ne ferai rien qui me puisse mettre au-des- 
sous des rois de France et d^Espagne. Vassal ! vassal de la France ! * 
s'^cria-t-il avec emportement. * Monsieur ! si le parlement avoit voulu , 
s'il vouloit encore, j'aurois port^, je porterois encore la monarchic a 
un degr^ de consideration qu'elle n'a jamais eu sous aucun des rois 
mes pr^decesseurs , et votre J^tat y trouveroit peut-^tre sa propre seen- 
rite. ' " Vol. ii. i65. Sunderland said to Barillon, ^* Le roi d'Angle- 
terre se reproche de ne pas ^tre en Europe tout ce qu'il devoit ^tre , 
et sotivent il se plaint que le roi votre maitre n*a pas pour Ini assez de 
consideration. " Id. 3i3. On the other hand , Louis was much mor- 
tified that James made so few applications for his aid. His hope seems 
to have been, that by means of Fren\;h troops, or troops at least in 
his pfty> he should get a footing in England, and this was what the 
other was too proud and jealous to permit. ^^ Gomme le roi, " he 
said, in 1687, ** ne doute pas de mon affection et du d^sir que j'ai 
de voir la religion catholique bien etablie en Angleterre , il faut croire 
qu'il se trouve assez de force et d'autorite pour ex^uter ses desseins^ 
puisqn*il n'a pas recours a moi. " P. ^58; also 174- 32$. 3)o. 
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suasion of his incapacity ' . Even in the memorable year 
1688 , though the veil was at length torn from his eyes 
on the verge of the precipice , and he sought in trembling 
the assistance he had slighted , his silly pride made him 
half unwilling to be rescued ; and when the French am- 
bassador at the Hague , by a bold man<Buvre of diplo- 
macy , asserted to the States that an alliance already 
subsisted between his master and the king of England , 
the latter took offence at the unauthorized declaration , 
and complained privately, that Louis treated him as an 
inferior *• It is probable that a more ingenuous policy in 

' James affected the same ceremonial as the king of France, and 
received the latter's ambassador sitting and covered. Louis only said, 
smiling, *^ Le roi mon fr^re est fier, mais il aime assez les pistoles de 
France. " Maznre, i. 4^3. A more extraordinary trait of James's pride 
is mentioned by Dangeau, vrhom I qnote from the Quarterly Review, 
xix. 470. After his retirement to St. Germain, he wore violet in court 
mournings, which, by etiquette, was confined to the kings of France. 
The courtiers were a little astonished to see solem ^minum, though 
not at a loss where to worship. Louis, of course, had too much magna- 
iiimity to express resentment. But what a picture of littleness of spirit 
"does this exhibit in a wretched pauper, who could only escape by 
the most contemptible insignificance the charge of most ungrateful 
insolence ! 

^ Mazure, iii. 5o. James was so much out of humour at D'Avaux's 
interference, that he asked his confidents *^ if the king of France 
thought he could treat him like the cardinal of Furstenburg , '**a 
creature of Louis XIV whom he had set up for the electorate of 
Cologne. Id. 69. He was in short so much displeased with his own 
ambassador at the Hague, Skelton, for giving into this declaration of 
D'Avaux, that he not only recalled, but sent him to the Tower. Burnet 
is therefore mistaken, p. 768, in believing that there was actually an 
alliance, though it was very natural that he should give credit to 
what an ambassador asserted in a matter of such importance- In fact, 
a treaty was signed between James and Louis, Sept. i3, by wbicfa 
'some French ships were to be under the former's orders. Mazure, 

« • ■ y« 
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the court oif Whitehall , by determining the king of 
Finance to declare war sooner on Holland , would have 
prevented the expedition of the prince of Orange. * 

He continued to receive strong assurances of attach- 
ment from men of rank in England , but wanted that 
direct invitation to enter the kingdom with force , which 
he required both for his security and his justification. No 
men who thought much about their country's interests 
or their own would be hasty in venturing on so awful an 
enterprise. The punishment and ingnominy of treason , 
the reproach of history , too often the sworn slave of 
fortune, awaited its £adlure. Thus Halifax and Nottingham 
found their conscience or their courage unequal to the 
crisis , and drew back from the hardy conspiracy that 
produced the revolution *. Nor , perhaps , would the 
seven eminent persons, whose names are subscribed io 
the invitation addressed on the 3oth of June , 1688 , to 

' Louis continned to find money, though despising James and dis- 
gusted with him. Probably with a view to his own grand interests, he 
should , nevertheless , have declared war against Holland in October, 
which must have put a stop to the armament. But he had discovered 
that James with extreme meanne.«s had privately offered, about th6 
end of September, to join the alliance against him as the only resource* 
This wretched action is first brought to light by M. Mazure, iii. 104. 
He excused himself to the king of France by an assurance that he was 
not acting sincerely towards Holland. Louis, though he gave up his 
intention of declaring war, behaved with great magnanimity and com- 
passion towards the falling bigot. 

' Halifax all along discouraged the invasion , pointing out that the 
king made no progress in his schemes. Dalrymple , passim. Notting- 
ham said he would keep the secret , but could not be a party to a 
treasonable undertakiiig. Id. laS. Burnet, 764; and wrote as late as 
July to advise delay and caution. Notwithstanding the splendid success 
of the opposite counsels, it would be judging too servilely by the 
event not to admit that they were tremendously hazardous. 
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the prince of Orange , the earls of Danhy, Shrewsbury, 
and Devonshire, lords Delamere and Lumley, the bishop 
of London , and admiral Russell , have committed them- 
selves so far , if the recent birth of a prince of Wales 
had not made some measures of force absolutely necessary 
for the common interests oif the nation and the prince of 
Orange ' . tt cannot be said without absurdity, that James 
was guilty of any offence in becoming father of this child ; 
yet it was evidently that which rendered his other of- 
fences inexpiable. He was now considerably advanced in 
life , and the decided resistance of his subjects made it im- 
prohable that he could do much essential injury to the esta- 
blished constitution during the remainder of it.* The mere 
tertainty of all reverting to a protestant heir would be an 
effectual guarantee of the Anglican church. But the birth 
of a son to be nursed in the obnoxious bigotry of Rome , 
the prospect of a regency under the (fueen , so deeply 
implicated , according to common report , in the schemes 
of this reign , made every danger appear more terrible. 
From the moment that the queen's pregnancy was an- 
nounced . the catholics gave way to enthusiastic unre- 
pressed exultation , and by the confidence with which 
they prophesied the birth of an heir, furnished a pretext 
for the suspicions which a disappointed people began to 
entertain*. These suspicions were very general , they ex- | 
tended to the highest ranks , and are a conspicuous in- 
stance of that prejudice which is chiefly founded on our 
wishes. Lord Danhy, in a letter to William , of March 27, 

' The invitation to William seems to have been in debate some | 
time before the prince of Wales's birth ; but ^ does not follow that it 
would have been despatched if the queen had borne a daughter; nor I 
do I think that it should have been. > 

' Ralph, 980. Mazure, ii. 367. 
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insinuates his doubt of the queen's pregnancy. After 
the child's birth , the seven subscribers to the association 
inyiting the prince to come over, and pledging themselves 
to join him , say that not one in a thousand believe it to 
be the queen's^ lord Devonshire separately held lan- 
guage to the same effect ' . The princess Annci talked 
with little restraint of her suspicions, and made no 
scruple of imparting them to her sister *. Though no 
one can hesitate at present to acknowledge that the 
prince of Wales's legitimacy is out of all question , there 
was enough to raise a reasonable apprehension in the pre- 
sumptive heir , that a party not really very scrupulous , 
and through religious animosity supposed to be still less 
so , had been induced by the unbounded prospect of 
advantage to draw the king , who had been wholly their 
slave , into one of those frauds which bigotry might call 
pious. ^ 

The great event , however , of what has been empha- 

' Dalrymple, ai6, 328. The prince was urged in the memorial of 
the seven to declare the fraud of the queen's pregnancy to be one of 
the grounds of his expedition. He did this; and it is the only part of 
his declarartion that is false. 

* State Trials, xii. i5i. Mary put some very sensible questions to 
hffir sister, which show her desire of reaching the truth in so important 
a matter. They were answered in a style which shows that Anne did 
not mean to lessen her sister's suspicions. Dalrymple, 3o5. Her con- 
versation with lord Clarendon on this subject, after the depositions 
had been taken , is a proof that she had made up her min not to be 
convinced. Henry Earl of Clarendon's Diary » 77* 79* State Trials, ubi 
supra. 

' M. Mazure has collected all the passages in the letters of Barillpn 
and Bonreposto the court of France relative to the queen*s pregnancy, 
ii. 366; and those relative to the birth of the prince of Wales, p. 4^7. 
It is to be observed that this took place more than a month before the 
time expected. 
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tically denoniiialed in the language of cmr paklic ads 
the Glorious Rerohition stands in need of no mlgaD' cre- 
dolity , no mistaken prejndiee for its support. It can only 
rest on the bans of a liberal thecny of goremment, which 
looks to the public good as the great end for whit^h posi- 
tiTe laws and the constitutional order of states haTe been 
instituted. It cannot be defended with«Nit rejectiiig the 
slavish principles of absolute obedience , or eren that 
pretended modification of them which imagines some 
extreme case of intolerable tyranny , some , as it were , 
lunacy of despotiMi , as the only plea and palliation of 
reustance. Doubtless the administration of James II was 
not of this nature. Doubtless he was ncyt a Caligola , or 
a Commodus, or an Ezzelin , or a Galeazzo Sforza , or 
a Christiem 11 of Denmark , or a Charles IX of France , 
or one of those almost innumerable tyrants whom men 
have endured in the wantonness of unlimited power. No 
man had been depriyed of his liberty by any illegal war- 
rant. No man , except in the single though yery import- 
ant instance of J\Iagdalen G>llege , had been despoiled of 
his property. I must also add, that the government of 
James 11 will lose little by comparison with that of his 
father. The judgment in favour of his prerogative to 
dispense with the test was far more according to received 
notions of law, far less iojurious and unconstitutional 
than that which gave a sanction to ship-money. The in- 
junction to read the declaration of indulgence in churches 
was less offensive to scrupulous men than the similar 
command to read the declaration of Sunday sports in the 
time of Charles I. Nor was any one punished for a refusal 
to comply with the one , while the prisons had been filled 
with those who had disobeyed the other. Nay , what is 
more , there are much stronger presumptions of the fa- 
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ther'sthan of the son's intention to lay aside parliaments y 
and set up an avowed despotism. It is indeed amusing to 
observe , that many who scarcely put bounds to their 
eulogies of Charles I. have been content to abandon the 
cause of one who had no faults in his public conduct 
but such as seemed to have come by inheritance. The 
characters of the father and son were very closely similar ; 
both proud of their judgment as well as their station , 
and still more obstinate in their understanding than in 
their purpose ; both scrupulously conscientious in certain 
great points of conduct , to the sacrifice of that power 
which they had preferred to every thing else ; the one 
far superior in relish for the arts and for polite letters , 
the other, more diligent and indefatigable in business ; the 
father exempt from those vices of a court to which the 
son was too long addicted ; not so harsh , perhaps , or 
prone to severity in his temper , but inferior in general 
sincerity and adherence to his word. They were both 
equally unfitted for the condition in which they were 
meant to stand — the limited kings of a wise and free 
people , the chiefs of the English commonwealth. 

The most plausible argument against the necessity of 
so violent a remedy for public grievances , as the abjura- 
tion of allegiance to a reigning sovereign , was one that 
misled half the nation in that age , and is still sometimes 
insinuated by those whose pity for the misfortunes of the 
house of Stuart appears to predominate over every other 
sentiment which the history of the revolution sh9uld 
excite. It was alleged that the constitutional mode of re- 
dress by parliament was not taken away^, that the king's 
attempts to obtain promises of support from the electors 
and probable representatives showed his intention of call-n 
ing one ^ that the writs were in fact ordered before the 
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prince of Orange's expedition ; that after the invader 
had reached London j James still offered to refer the 
terms of reconciliation with his people to a free parlia- 
ment , though he could have no hope of evading any thai 
might be proposed ; that by reversing illegal judgments , 
by annulling unconstitutignal dispensations , by reinsta- 
ting those who had been unjustly dispossessed, by punish- 
ing wicked advisers , above all , by passing statutes to 
restrain the excesses and cut off the dangerous preroga- 
tives of the monarchy , as efficacious , or more so , than 
t^ie Bill of Rights and other measures that followed the 
revolution , all risk of arbitrary power, or of injury to the 
established religion , might have been prevented without 
a violation of that hereditary right which was as funda- 
Qiental in the constitution as any of the subjects' privileges, 
lit was not necessary to enter upon the delicate problem 
of absolute non-resistance , or to deny that the conserva- 
tion of the whole was paramount to all positive laws. The 
question to be proved was that a regard to this general 
safety exacted the means employed in the revolution , and 
constituted that extremity which, in the opinion of these 
reasoners , could alone justify such a deviation from the 
standard rules of law and religion. 

It is evidently true , that James had made very little 
progress , or rather experienced a signal defeat , in his 
endeavour to place the professors of his own religion on 
a firm and honourable basis. There seems the strongest 
reason to believie, that far from reaching his end through 
the new parliament , he would have experienced those 
warm assaults on the administration which generally dis- 
tinguished the house of commons under his father apd 
brother. But as he was in no want of money , and had not 
the temper to endure what he thought the language of 
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republican faction , we may be equally sure that a short 
and angry session would have ended with a more decided 
resolution on his side to govern in future without such 
impracticable counsellors. The doctrine imputed of old 
to lord StraflFord , that after trying the good - will of par- 
liament in vain , a king wds absolved from the legal 
maxims of government , was always at the heart of the 
Stuarts. His army was numerous , according at least to 
English notions *, he had already begun to (ill it with po- 
pish officers and soldiers ^ the militia ^ though less to be 
depended on, was under the command of lord and deputy 
lieutenants carefully selected ; above all , he would at the 
last have recourse to France 5 and though the experiment 
of bringing over French troops was very hazardous , it is 
difficult to say that he might not have succeeded with all 
these means in preventing or putting down any concerted 
insurrection. But at least the renewal of civil bloodshed 
and the anarchy of rebellion seemed to be the alternative 
of slavery , if William had never earned the just title 
of our deliverer. It is still more evident , that after the 
invasion had taken place, and a general defection had 
exhibited the king's inability to resist, there could have 
been no such compromise as the tories fondly expected , 
no legal and peaceable settlement in what they called a 
free parliament , leaving James in the real and recognized 
possession of his constitutional prerogatives. Those who 
have grudged William III the laurels that he won for our 
service are ever prone to insinuate that his unnatural 
ambition would be content with nothing less than the 
crown , instead of returning to his country after he had 
convinced the king of the error of his counsels, and 
obtained securities for the religion and liberties of Eng- 
land. The hazard of the enterprise , and most hazard- 
III. 22 
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ous it truly was , was to have been his ; the profit and 
iid vantage our own. I do not know that William absolute- 
ly expected to place himself on the throne , because he 
could hardly anticipate that James would so precipitately 
abandon a kingdom wherein he was acknowledged and 
had still many adherents. But undoubtedly he must , in 
consistency with his magnanimous designs , have deter- 
mined to place England in its natural station , as a party 
in the great alliance against the power of Louis XIV. To 
this one object of securing the liberties of Europe, and 
chiefly of his own country , the whole of his heroic life 
was directed with undeviating , undisheartened firmness. 
He had in view no distant prospect , when the entire suc- 
cession of the Spanish monarchy would be claimed by 
that insatiable prince , whose renunciation at the treaty 
of the Pyrenees was already maintained to be invalid. 
Against the present aggressions and future schemes of 
this neighbour the league of Augsburg had just been 
concluded. England , a 'free , a protestant ^ a maritime 
kingdom , would , in her natural position , as a rival of 
France , and deeply concerned in the independence of 
the Netherlands , become a leading member of this con- 
federacy. But the sinister attachments of the house of 
Stuart had long diverted her from her true interests , and 
rendered her councils disgracefully and treacherously 
subservient to those of Louis. It was therefore the main 
object of the prince of Orange to strengthen the alliance 
by the vigorous co-operation of this kingdom 5 and with 
no other view , the emperor , and even the pope , had 
abetted his undertaking. But it was impossible to imagine 
that James would have come with sincerity into measures 
so repugnant to his predilections and interests. What 
better could be expected than a recurrence of that false 
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and hollow system which had betrayed Europe, and 
dishonoured England, under Charles 11? or rather , 
would not the sense of injury and thraldom have inspired 
still more deadly aversion to the cause of those to whom 
he must have ascribed his humiliation ? There was as 
little reason to hope that he would abandon the long 
cherished schemes of arbitrary power , and the sacred 
interest of his own faith. We must remember , that when 
the adherents or apologists of James 11 have spoken of 
him as an unfortunately misguided prince , they have 
insinuated what neither the notorious history of those 
times , nor the more secret information since brought to 
light , will in any degree confirm. It was indeed a strange 
excuse for a king of such mature years , and so trained 
in the most diligent attention to business. That in some 
particular instances he acted under the influence of his 
confessor , Petre , is not unlikely •, but the general 
temper of his administration , his notions of government , 
the objects he had in view were perfectly his own, and 
pursued rather in spite of much dissuasion and many 
warnings, than through the suggestions of any treacherous 
counsellors. 

Both with respect , therefore , to the prince of Orange 
and tO"the English nation , James 11 was to be considered 
an enemy whose resentment could never be appeased^ 
and whose power, consequently, must be wholly taken 
away. It is true , that if he had remained in England , it 
would have been extremely difficult to deprive him of 
the nominal sovereignty. But in this case , the prince of 
Orange must have been invested , by some course or 
other, with all its real attributes. He undoubtedly in- 
tended to remain in this country, and could not other- 
wise have preserved that entire ascendancy which was 
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necessary for his ultimate purposes. The king could hot 
have been permitted , with any common prudence , to 
retain the choice of his ministers , or the command of 
his ^rmy, or his negative voice in laws , or even his per- 
sonal liherty; hy which I mean, that his guards must 
have been either Dutch, or at least appointed by the 
prince and parliament. Less than this it would have been 
childish to require ^ and this would not have been en- 
dured by any man even of James's spirit , .or by the na- 
tion , when the re-^ction of loyalty should return , without 
continued efforts to get rid of an arrangement far more 
revolutionary and subversive of the established monarchy 
than the king's deposition. 

In the revolution of 1688 there was an unusual com- 
bination of favouring circumstances, and some of the 
most important , such as the king's sudden flight , not 
within prior calculation , which render it not precedent 
for other times and occasions in point of expediency, what- 
ever it may be in point of justice. Resistance to tyranny 
by overt rebellion incurs not only the risks of failure , 
but those of national impoverishment and confusion , of 
vindictive retaliation , and such aggressions , perhaps 
inevitable , on private right and liberty, as render the 
name of revolution and its adherents odious. Those , on 
the other hand , who call in a powerful neighbour to j 
protect them from domestic oppression, may too often 
expect to realize the horse of the fable , and endure a 
subjection more severe, permanent and ignominious, 
than what they shake off. But the revolution effected by 
William III united the independent character of a na- 
tional act with the regularity and the coercion of anarchy J 
which belong to a military invasion. The United Provinces 
were not 3uch a foreign potentate as could put in jeopardy 
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the independence of England -, nor could his army have 
maintained itself against the inclinations of the kingdom , 
though it was sufficient to repress any turhulence that 
would naturally attend so extraordinary a crisis. Nothing 
was done by the multitude ] no new men , soldiers or de- 
magogues , had their talents hrought forward hy this rapid 
and pacific revolution ^ it cost no hlood , it violated no 
right 9 it was hardly to he traced in the course of justice ; 
the formal and exterior character of the monarchy re^ 
mained nearly the same in so complete a regeneration of 
its spirit. Few nations can hope to ascend up to the sphere 
of a just and honourable liberty, especially when long use 
has made the track of obedience familiar, and they have 
learned to move as it were only by the clank of the chain , 
with so little toil and hardship. We reason too exclusively 
from this peculiar instance of i688, when we hail the 
fearful struggles of other revolutions with a sanguine and 
confident sympathy. Nor is the only error upon this side. 
For, as if the inveterate and cankerous ills of a common-, 
wealth could be extirpated with no loss and.sufiering , we 
are often prone to abandon the popular cause in agitated 
nations with as much fickleness as we embraced it , when 
we find that intemperance , irregularity, and confusion , 
from which great revolutions are very seldom exempt. 
These are indeed so much their usual attendants , the 
re-action of a self-deceived multitude is so probable a 
consequence , the general prospects of success in most 
cases so precarious , that wise and good men are more 
likely to hesitate too long , than to rush forward too 
eagerly. Yet " whatever be the cost of this noble liberty, 
we must be content to pay it to Heaven." 

It is unnecessary even to mention those circumstances 
of this great event , which are minutely known to almost 
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all my readers. They were all eminently fayourable in 
their effect to the regeneration of our constitution 5 even 
one of temporary inconvenience , namely , the return of 
James to London , after his detention by the fishermen 
near Feversham. This, as Burnet has observed, and 
as is easily demonstrated by the writings of that time , 
gave a different colour to the state of affairs, and raised 
up a party which did not before exist , or at least was too 
disheartened to show itself * . His first desertion of the 
kingdom had disgusted every one , and might be construed 
into a voluntary cession. But his return to assume again 
the government put William under the necessity of using 
that intimidation which awakened the mistaken sympathy 
of a generous people. It made his subsequent flight, 
though certainly not what a man of courage enough to 

' SoiDe short pamphlets , written at this juncture to excite sympathy 
for the king , and dlsapprohation of the course pursued with respect 
to him, are in the Somers Collection, vol. ix. But this force put npon 
their sovereign first wounded the consciences of Sancroft and the 
other bishops , who had hitherto done as much , as in their station thej 
well could , to ruin the king's cause and paralyze his arms. Seyeral 
modem writers hare endeavoured to throw an interest about James at 
the moment of his fall, either from a lurking predilection for all legi- 
timately crowned heads, or from a notion that it becomes a generous 
historian to excite compassion for the unfortnnate. JThere can be no 
objection to pitying James, if this feeling is kept unmingled with any 
blame of those who w6re the instruments of his misfortune. It was 
highly expedient for the good of this country, because the revolution 
settlement could not otherwise be attained , to work on Jameses sense 
of his deserted state by intimidation ; and for that purpose the order 
conveyed by three of his own subjects, perhaps with some rudeness 
of manner, to leave Whitehall was necessary. The drift of several 
accounts of the revolution that may be read is to hold forth Mul- 
grave , Craven , AiTan , and Dundee to admiration , at the expense of 
William and of those who achieved the great consolidation of English 
liberty. 
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give his better judgment free play would have chosen , 
appear excusable and defensive. It brought out too 
glaringly, I mean for the satisfaction of prejudiced minds , 
the undeniable fact , that the two houses of convention 
deposed and expelled their sovereign. Thus the great 
schism of the Jacobites , though it must otherwise have 
existed , gained its chief strength ; and the revolution , 
to which at the outset a coalition of whigs and tories had 
conspired , became in its final result , in the settlement 
of the crown upon William and Mary, almost entirely 
the work of the former party. 

But while the position of the new government was 
thus rendered less secure, by narrowing the basis of 
public opinion whereon it stood , the liberal principles 
of policy which the whigs had espoused became incom- 
parably more powerful , and were necessarily involved 
in the continuance of the revolution settlement. The mi- 
histers of William III and of the house of Brunswick had 
no choice but to respect and countenance the doctrines 
of Locke, Hoadley, and MoVesworth. The assertion of 
passive obedience to the crown grew obnoxious to the 
crown itself. Our new line of sovereigns scarcely ven- 
tured to hear of their hereditary right , and dreaded the 
cup of flattery that was drugged with poison. This was 
the greatest change that affected our monarchy by the 
fall of the house of Stuart. The laws were not so ma- 
terially altered as the spirit and sentiments of the people. 
Hence those who look only at the former have been 
prone to underrate the magnitude of this revolution. The 
fundamental maxims of the constitution , both as they 
regard the king and the subject, may 'seem nearly the 
same , but the disposition with which they were received 
and interpreted was entirely different. 
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It was in this turn of feeling , in this change , if I may 
so say, of the heart , far more than in any positive statutes 
and improvements of the law, that I consider thex re- 
volution to have been eminently conducive to our free- 
dom and prosperity. Laws and statutes as remedial , nay 
more closely limiting the prerogative than the Bill of 
Rights and Act of Settlement , might possibly have been 
.obtained from James himself, as the price of hi& conti- 
nuance on the throne , or from his family as that of their 
restoration to it. But what the revolution did for us was 
this ; it broke a spell that had charmed the nation. It cut 
up by the roots all that theory of indefeasible right, of 
paramount prerogative , which had put the crown in con- 
tinual opposition to the people. A contention had now 
subsisted for five hundred years , but particularly during 
the four last reigns , against the aggressions of arbitrary 
power. The sovereigns of this country had never pa- 
tiently endured the control of parliament; nor was it 
natural for them to do so , while the two houses of par- 
liament appeared historically, and in legal language , to 
derive their existence as well as privileges from the orown 
itself. They had at their side the pliant lawyers , who 
held the prerogative to be uncontrollable by statutes , a 
doctrine of itself destructive to any scheme of recon- 
ciliation and compromise between a king and his sub- 
jects ; they had the churchmen, whose casuistry denied 
that the most intolerable tyranny could excuse resistance 
to a lawful government. These two propositions could 
not obtain general acceptation without rendering all na- 
tional liberty precarious. 

It has been always reckoned among the most difficult 
problems in the practical science of government , to 
combine an hereditary monarchy with security of free- 
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dom 9 so that neither the ambition of kings shall under- 
mine the people's rights , nor the jealousy of the people 
oirefturn the throne. England had already experience of 
both these mischiefs. And there seemed no prospect be- 
fore her but either their alternate recurrence , or a final 
submission to absolute power, unless by one great effort 
she could put the monarchy for ever beneath the law, 
and reduce it to an integrant portion , instead of the pri- 
mary source and principle of the constitution. She must 
reverse the favoured maxim : A Deo rex , a rege lex , 
and nlake the crown itself appear the creature of the law. 
But our ancient monarchy, strong in a possession of seven 
centuries , and in those high and paramount prerogatives 
which the consenting testimony of lawyers and the sub- 
mission of parliaments had recognized , a monarchy from 
which the house of commons and every existing peer, 
though not perhaps the aristocratic order itself , derived 
its participation in the legislature , could not be bent to 
the republican theories , which have been not very suc- 
cessfully attempted in some modern codes of constitution. 
It could not be held , without breaking up all the founds 
ations of our polity, that the monarchy emanated from 
the parliament , or even from the people. But by the re- 
volution and by the act of settlement , the rights of the 
actual monarch , of the reigning family, were made to 
emanate from the parliament and the people. In technical 
language, in the grave and respectful theory of our 
constitution , the crown is still the fountain from which 
law and justice spring forth. Its prerogatives are in the 
^nain the same as under the Tudors and the Stuarts ; 
but the right of the house of Brunswick to exercise them 
can only be deduced from the convention of 1688. 

The great advantage therefore of the revolution , as 
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I would explicitly affirm , consists in that which was 
reckoned its reproach by many, and its misfortune by 
more ; that it broke the line of succession. No other re- 
medy could have been found , according to the temper 
and prejudices of those times, against the unceasing 
conspiracy of power. But when the very tenure of power 
was conditional , when the crown , as we may say, gave 
recognizances for its good behaviour, when any violent 
and concerted aggressions on public liberty would have 
ruined those who could only resist an inveterate faction 
by ]the arms which liberty put in their hands , the several 
parts of the constitution were kept in cohesion by a tie far 
^stronger than statutes , that of a common interest in its 
preservation. The attachment of James to popery, his in- 
fatuation , his obstinacy, his pusillanimity, nay even the 
death of the duke of Glocester, the life of the prince of 
Wales, the extraordinary permanence and fidelity of his 
party, were all the destined means through which our 
present grandeur and liberty, our dignity of thinking on 
matters of government , have been perfected. Those liberal 
tenets, which at the aera of the revolution were main- 
tained but by one denomination of English party, and 
rather perhaps on authority of not very good precedents 
in our history, than of sound general reasoning , became 
in the course of the next generation almost equally the 
creed of the other, whose long exclusion from govern- 
ment taught them to solicit the people's favour, and by 
the time that jacobitism was extinguished, had passed 
into received maxims of English politics. None at least 
would care to call them in question within the walls of 
parliament, nor have their opponents been of much 
credit in the path of literature. Yet as since the extinc- 
tion of the house of Stuart's pretensions , and other 
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events of the last half century, we have seen those ex- 
ploded doctrines of indefeasihle hereditary right revived 
under another name , and some have heen willing to mis- 
represent the transactions of the revolution and the act 
of settlement as if they did not absolutely amount to a 
deposition of the reigning sovereign , and an election of a 
new dynasty hy the representatives of the nation in par- 
liament , it may be proper to state precisely the several 
votes , and to point out the impossibility of reconciling 
them to any gentler construction. 

The lords spiritual and temporal , to the number of 
about ninety ^ and an assembly of all who had sat in any 
of king Charles's parliament , with the lord-mayor and 
fifty of the common council, requested the prince of 
Orange to take upon him the administration after the 
king's- second flight, and to issue writs for a convention 
in the usual manner ' . This was on the a6th of Decem- 
ber, and the convention met on the asd of January. 
Their first care was to address the prince to take the 
administration of affairs , and disposal of the revenue 
into his hands , in order to give a kind of parliamentary 
sanction to the power he already exercised. On the a8th 
of January the commons , after a debate in which the 
friends of the late king made but a faint opposition , came 
to their great vote ; That king James 11 having endea- 
voured to subvert the constitution of this kingdom , by 

' Pari. Hist. y. a6. The former address on the king's first quitting 
London^ signed by the peers and bishops, who met at Guildhall^ 
Dec. II, did not in express terms desire the prince of Orange to. 
assume the government, or to call a parliament, though it evidently 
tended to that result, censuring the king and extolling the priuce'a 
conduct. Id. 19. It was signed by the archbishop, his last public act. 
Burnet has exposed himself to the lash of Ralph by stating this^ 
address of Dec. 11 incorrectly. 
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breaking the original contract between king and people, 
and by the advice of Jesuits and other wicked persons 
having violated the fundamental laws , and having with- 
drawn himself out of the kingdom , has abdicated the go- 
vernment , and that the throne is thereby vacant. They 
resolved unanimously the aext day , that it hath been 
found by experience inconsistent with the safety and 
welfare of this protestant kingdom to be governed by a 
popish prince ' . This vote was a remarkable triumph of 
the whig party , who had contended for the exclusion 
bill , and on account of that endeavour to establish a 
principle which no one was now found to controvert, 
had been subjected to all the insults and reproaches of 
the opposite faction. The lords agreed with equal unani- 
mity to this-vote , which , though it was expressed only as 
an abstract proposition , led by a practical inference to 
the whole change that the whigs had in view. But upon 
the former resolution several important divisions took 
place. The first question put , in order to save a nominal 
allegiance to the late king , was , whether a regency 
with the administration of regal power under the style of 
king James 11 during the life of the said king James, be 
the best and safest way to preserve the protestant religion 
and the laws of this kingdom ? This was supported both 
by those peers who really meant to exclude the king from 
the enjoyment of power, such as Nottingham, its great 
promoter , and by those who , like Clarendon , were 
anxious for his return upon terms of security for their 
religion and liberty. The motion was lost by fifty-one 
to forty-nine 5 and this seems to have virtually decided, 
\n the judgment of the housQ , that James had lost the 

' Gommons Journals; Pari. Hist. 



CHAP. XIV. — JAMES II. 3/,9 

throne ' . The lords then resolved that there was an ori- 
^nal contract between the king and people , by fifty-five 
to forty-six ; a position that seems rather too theoretical , 
yet necessary at that time , as denying the divine origin 
of monarchy, from which its absolute and indefeasible 
authority had been plausibly derived. They concurred 
without much debate in the rest of the commons' vote , 
till they came to the clause that he had abdicated the 
government, for which they substituted the word desert- 
ed. They next omitted the final and most important 
clause , that the throne was thereby vacant , by a majo- 
rity of fifty-five to forty-one. This was owing to the party 
of lord Danby , who asserted a devolution of the crown 
on the princess of Orange. It seemed to be tacitly under- 
stood by both sides that the infant child was to be pre- 
sumed spurious. This at least was a necessary supposition 
for the tories , who sought in the idle rumours of the time 
an excuse for abandoning his right. As to the whigs, 
thqugh they were active in discrediting this unfortunate 
boy's legitimacy , their own broad principles of changing 
the line of succession rendered it, in point of argument, 
a superfluous inquiry. The tories , who had made little 
resistance to the vote of abdication , when it was proposed 
in the commons, recovering courage by this difference 
between the two houses, and perhaps by observing the 
king's party to be stronger out of doors than it had ap- 
peared to be, were able to muster i5i voices against 

' Somerville and several other writers have not accurately stated 
the question , and suppose the lords to have debated whether the 
throne, on the hypothesis of its vacancy, should be filled by a king 
or a regent. Such a mode of putting the question would have been 
absurd. I observe that M. Mazure.has been deceived by these autho- 
rities. 
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282 in favour of agreeing with the lords in leaving out 
the clause about the vacancy of the throne * . There was 
still, however, a far greater preponderance of the whigs 
in one part of the convention , than of the tories in the 
other. In the famous conference that ensued between 
committees of the two houses upon these amendments, it 
was never pretended that the word abdication was used 
in its ordinary sense , for a voluntary resignation of the 
crown. The commons did not practise so pitiful a subter- 
fuge. Nor could the lords explicitly maintain , whatCTer 
might be the wishes of their managers , that the king was 
not expelled and excluded as much by their own word 
desertion , as by that which the lower house had em- 
ployed. Their own previous vote against a regency was 
decisive upon this point*. But as abdication was a gentler 
term than forfeiture , so desertion appeared a still softer 
method of expressing the same idea. Their chief objec- 
tion to the former word was that it led , or might seem to 
lead , to the vacancy of the throne , against which their 
principal arguments were directed. They contended that 
in our government there could be no interval or vacancy, 
the heir's right being complete by a demise of the crown; 
so that it would at once render the monarchy elective if 
any other person were designated to the succession. The 
commons did not deny that the present case was one of 
election , though they refused to allow that the monarchy 

' Pari. Hist. 61. The chief speakers on this side were old sirThontts 
Clarges, brother-in-law of general Monk, who had been distingaislied 
as an opponent of adminbtration under Charles and James, and 
Mr. Finch, brother of lord Nottingham, who had been solicitor 
general to Charles, but was removed in the late reign. 

» James is called " the late king *' in a resolution of the lords on 
Feb. a. 



J 



CHAP. XIV. — JAMES II. 35 1 

was thus rendered perpetually elective. They asked , sup- 
posing a right to descend upon the next heir , who was 
that heir to inherit it ; and gained one of their chief ad- 
vantages by the difficulty of erading this question. It was 
indeed evident , that if the lords should carry their 
amendments, an inquiry into the legitimacy of the prince 
of Wales could by no means be dispensed with. Unless 
that could be disproved more satisfactorily than they had 
reason to hope, they must come back to the inconve- 
nien<5es of a regency , with the prospect of bequeathing 
interminable confusion to their posterity. For if the des- 
cendants of James should continue in the Roman catholic 
religion , the nation might be placed in the ridiculous 
situation of acknowledging a dynasty of exiled kings , 
whose lawful prerogative would be withheld by another 
race of protestant regents. It was indeed strange to apply 
the provisional substitution of a regent in cases of infancy 
or imbecillity of mind to a prince of mature age , and full 
capacity for the exercise of power. Upon the king's re- 
turn to England , this delegated authority must cease of 
itself, unless supported by votes of parliament as violent 
and incompatible with the regular constitution as his de- 
privation of the royal title , but far less secure for the 
subject, whom the statute of Henry VII would shelter in 
paying obedience to a king de facto , while the fate of sir 
Henry Vane was an awful proof that no other name could 
give countenance to usurpation. A great part of the na- 
tion not thirty years before had been compelled by acts 
of parliament * to declare upon oath their abhorrence of 
that traitorous position , that arms might be taken up by 
the king's authority against his person or those commis- 

' i3 Car. II. c. i; 17 Car. II. c. ii. 
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this steadiness of the commons. They resolved not to insist 
on their amendments to the original vote ; and followed 
this up by a resolution that the prince and princess of 
Orange shall be declared king and queen of England ^ and 
all the dominions thereunto belonging ' . But the com- 
mons with a noble patriotism delayed to concur in this 
hasty settlement of the crown , till they should have com- 
pleted the declaration of those fundamental rights and 
liberties for the sake of which alone they had gone for- 
ward with this great revolution *. That declaration being 
at once an exposition of the misgovernment which had 
compelled them to dethrone the late king, and of the 
conditiods upon which they elected his successors, was 
incorporated in the final resolution to which both houses 
came on the i3th of February, extending the limitation 
of the crown as far as the state of afiairs required : That 
William and Mary, prince and princess of Orange, be'j 
and be declared king and queen of England , France , and 
Ireland , and the dominions thereunto belonging , to hold 
the crown and dignity of the said kingdoms and domi- 
nions to them , the said prince and princess , during their 

' This was carried by sixty-two to forty-seven, according to lord 
Clarendon, seyetal of the tories going over, and others who had been 
hitherto absent coming down to vote. Forty peers protested , including 
twelve bishops, out of seventeen present. Trelawney, who had voted 
against the regency » was one of them; but not Compton, Lloyd of 
St. Asaph, Crewe, Sprat, or Hall; the three former, I believe, being 
in the majority. Lloyd had been absent when the vote passed against 
a regency, out of tinwillingness to disagree with the majority of his 
brethren ; but he was entirely of Burnet's mind. The votes of the bishops 
are not accurately stated in most books, which has induced me to 
mention them. here. Lords' Journals , Feb. 6. 

' It had been resolved, Jan. ag, that before the committee proceed 
to fiU the throne now vacant j they will proceed to secure our reli^ 
gion , laws , and liberties. 

III. ^3 
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lives , and the life of the survivor of them ^ and that the 
sole and fall exercise of the regal power be only in and 
executed by the said prince of Orange , in the names of 
the said prince and princess , during their joint lives ; and 
after their decease the said crown and royal dignity of the 
said kingdoms and dominions to be to the heirs of the 
body of the said princess ^ for default of such issue , to the 
princess Anne of Denmark, and the heirs of her body; 
and for default of such issue , to the heirs of the body of 
the said prince of Orange. 

Thus, to sum up the account of this extraordinary 
change in our established monarchy, the convention 
pronounced , under the slight disguise of a word unusual 
in the language of English law, that the actual sovereign 
had forfeited his right to the nation's allegiance. It swept 
away by the same vote the reversion of his posterity and 
of those who could claim the inheritance of the crown. 
It declared that, during an interval of nearly, two months, 
there was no king of England , the monarchy lying , as it 
were, in abeyance from the aSd of December to the 
1 3th of February. It bestowed the crown on William, 
jointly with his wife indeed , but so that her participation 
of the sovereignty should be pnly in name ' . It postponed 

■ See Burnet's remarkable conyersation with Bentinck, whereiii 
the former w^mly opposed the settlement of the crown on the priace. 
of Orange aione, as Halifax had suggestecL But nothing in it is more 
remarkable than that the bishop does not perceive that this was yir- 
tnally done; for it wonld be difficult to proye that Mary's royalty 
differed at all from that of a queen consort, except iu haTUig her 
name in the style. She was exactly in the same predicament as Philip 
had been during his marriage with Mary I. Her adnurable temper 
made her acquiesce in this exclusion from power, which the sterner 
character of her husband demanded ; and with respect to the condoct 
of the convention , it must be observed , that the nation owed her no 
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the succeBsion of the princess Anne during his life. Lastly, 
it made no provision for any future devolution of the 
crown in failure of issue from those to whom it was thus 
limited, leaving that to the wisdom of future parliaments. 
Yet only eight years hefore , nay much less , a large part 
of the nation had loudly proclaimed the incompetency of 
a full parliament , with a lawful king at its head , to alter 
the lineal course of succession. No whig had then openly 
professed the doctrine that not only a king , but an entire 
royal family might be set aside for public convenience. 
The notion of an original contract was denounced as a 
republican chimera. The deposing of kings was branded 
as the worst birth of popery and fanaticism. If other re- 
volutions have been more extensive in their effect on the 
established government, few perhaps have displayed a 
more rapid transition of public opinion. For it cannot be 
reasonably doubted that the majority of the nation went 
along with the vote of their representatives. Such was the 
termination of that contest which the house of Stuart had 

paiticnlar debt of gratitude , nor had fthe any better cluim thap her 
stater to fill a throne by election , ^hich had been declared vacant. In 
fact , there was no middle course between what was done , and follow- 
ing the precedent of Philip , as to which Bentiuck said , he fancied 
the prince would not like to be his wife's gentleman usher j for a 
diyided sovereignty was a monstrous and impracticable expedient in 
theory , however the submissive disposition of the queen might have 
prevented its mischiefs. Burnet seems to have had a puzzled view of 
this , for he says afterwards : '' it seemed to be a double-bottomed 
monarchy, where there were two joint sovereigns; but those who 
know the queen's temper and principles had no apprehensions of 
divided counsels, or of a distracted government. " Vol. ii. a. The 
convention had not trusted to the queen's temper and principles. It 
required a distinct act of parliament (a W. and M. c. 6. ) to enable 
her to exercise the regal power during the king's absence from Eng- 
land. 
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obstinately maintained against the liberties , and of )at«, 
against the religion of England ^ or rather, of that far 
more ancient controversy between the crown and the 
people which had never been wholly at rest since the 
reign of John. During this long period, the balance, 
except in a few irregular intervals , had been swayed in 
favour of the crown ; and though the government of 
England was always a monarchy limited by law , though 
it always , or at least since the admission of the commons 
into the legislature, partook of the three simple forms, 
yet the character of a monarchy was evidently prervalent 
over the other parts of the constitution. But since the 
revolution of 1688., and particularly from thence to the 
death pf George H , it seems equally just to say, that the 
predominating character has been aristocratical ; the pre- 
rogative being in some respects too limited, and in others 
too little capable of effectual exercise , to counterbalance 
the hereditary peerage, and that class of great territorial 
proprietors, who ,. in a political division , are to be rec- 
koned among the proper aristocracy of the kingdom. This, 
however, will be more fully explained in the two suc- 
ceeding chapters , which are to terminate the present 
work. 
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CHAPTER XV. 

ON THE REIGN OF WILLIAM III. 

Declaration of Rights. — Bill of Bights. — Military Force without 
ConseDt declared illegal. — Discontent with the new Government. 
— Its Causes. — Incompatibility of the Revolution with received 
Principles. — Character and Errors of William. — Jealousy of the 
W^higs. — Bill of Indemnity. — Bill for restoring Corporations. — 
Settlement of the Revenue. — Appropriation of Supplies. — Dissa- 
tisfaction of the King. — No republican Party in Existence. — 
William employs Tories in Ministry. — Intrigues with the late 
King. — Schemes for his Restoration. — Attainder of Sir John 
Fenwick. — 111 Success of the War. — Its Expenses. — Treaty of 
Ryswick. — Jealousy of the Commons. — Army reduced. — Irish 
Forfeitures resumed. — Parliamentary Inquiries. — Treaties of 
Partition. — Improvements in Constitution under William. — Bill 
for Triennial Parliaments. — Law of Treason. — Statute of Ed- 
ward III. — Its constructive Interpretation. — Statute of Wil- 
liam III. — Liberty of the Press. — Law of Libel. — - Religious 
Toleration. — Attempt at Comprehension. — Schism of the Non- 
jurors. — Laws against Roman Catholics. -^ Act of Settlement. — 
Limitations of Prerogative contained in it. — Privy-Council super- 
seded by a Cabinet. — Exclusion of Placemen and Pensioners from 
Parliament. — Independence of Judges. — Oath of Abjuration. 

1 H E Revolution is not to be considered as a mere eflFort 
of the nation on a pressing emergency to rescue itself 
from the violence of a particular monarch ^ much less as 
grounded upon the danger of the Anglican church , its 
emoluments and dignities , from the bigotry of a hostile 
religion. It was rather the triumph of those principles 
which , in the language of the present day, are deno- 
minated liberal or constitutional , over those of absolute 
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monarchy, or of monarchy not efiFeclually controlled by 
stated boundaries. It was the termination of a contest 
between the regal power and that of parliament , which 
could not have been brought to so favourable an issue by 
any other means. But while the chief renovation in the 
spirit of our government was likely to spring from break- 
ing the line of succession , while no positive enactments 
would have sufliced to give security to freedom with the 
legitimate race of Stuart on the throne , it would have 
been most culpable, and even preposterous, to permit 
this occasion to pass by, without asserting and defining 
those rights and liberties which the very indeterminate 
nature of the king's prerogative at comnion law, as well 
as the unequivocal extension it had lately receiTed , must 
continually place in jeopardy. The house of lords , indeed, 
as I have observed in the last chapter, would have con- 
ferred the crown on William and Mary, leaving the re- 
dress of grievances to future arrangement ; and some 
eminent lawyers in the commons , Maynard and Pollexfen, 
seem to have had apprehensions of keeping the nation too 
long in a state of anarchy '. But the great majority of the 
commons wisely resolved to go at once to the root of the 
nation's- grievances , and show their new sovereign that 
he was raised to the throne for the sake of those liberties , 
by violating which his predecessor had forfeited it. 

The declaration of rights presented to the prince of 
Orange by the marquis of Halifax , as speaker of the lords, 
in the presence of both houses , on the i8th of February, 
consists of three parts : a recital of the illegal and arbitrary 
acts committed by the late king , and of their consequent 
vote pf abdication •, a declaration , nearly following the 

• Pari. Hist. v. 54- 
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words of the former pari , that such enumerated aets are 
illegal 'j and a resolution , that the throne shall be filled 
by the prince and princess of Orange , according to the 
limitations mentioned in the last chapter. Thus the de- 
claration of rights was indissolubly connected with the 
revolution-settlement , as its motive and its condition. 

The lords and commons in this instrument declare : 
That the pretended power of suspending laws and the 
execution of laws j by regal authority, without consent of 
parliament , is illegal ; That the pretended power of dis- 
pensing with laws by regal authority, as it hath been asr 
sumed and exercised of late , is illegal ; That the com- 
mission for creating the late court of commissioners for 
ecclesiastieal causes , and all other commissions and courts 
of the like nature, are illegal and pernicious^ That 
levying of money for or to the use of the crown , by pre- 
tence of prerogative , without grant of parliament , for 
longer time or in any other manner than the same is or 
shall be granted , is illegal ^ That it is the right of the 
subjects to petition the king, and that all commitments 
or prosecutions for such petitions are illegal ; That the 
raising or keeping a standing army within the kingdom 
in time of peace , unless it be with consent of parliament , 
is illegal ; That the subjects which are protestants may 
have arms for their defence suitable to their condition , 
and as allowed by law; That elections of members of 
parliament ought to be free ; That the freedom of speech 
or debates , or proceedings in parliament , ought not to 
be impeached or questioned, in any court or place out of 
parliament -, That excessive bail ought not to be re- 
quired , nor excessive fines imposed , nor cruel and 
unusual punishments inflicted ^ That juries ought to be 
duly impanelled and returned ^ and that jurors which 
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pass upon men in trials of high treason ought to be 
freeholders ; That all grants and promises of fines and 
forfeitures of particular persons , before conviction , are 
illegal and void ; And that for redress of all grievances , 
and for the amending , strengthening , and preserving of 
the laws, parliaments ought to he held frequently. * 

This declaration was, some months afterwards, con- 
firmed by a regular act of the legislature in the Bill of 
Rights , which establishes at the same time the limitation 
of the crown according to the vote of both houses , and 
adds the important provision ; That all persons who shall 
hold communion with the ohurch of Rome, or shaU 
marry a papist , shall be excluded , and for ever inca- 
pable to possess , inherit , or enjoy the crownand govern- 
ment of this realm \ and in all such cases , the people of 
these realms shall be absolved from their allegiance y and 
the crown shall descend to the next heir. This was as 
near an approach to a generalization of the principle of 
resistance as could be admitted with any security for 
public order. 

The Bill of Rights contained only one clause extending 
rather beyond the propositions laid down in the decla- 
ration. This relates to the dispensing power, which the 
lords had been unwilling absolutely to condemn. They 
softened the general assertion of its illegality , sent up 
from the other house, by inserting the words ^^ as it has 
been exercised of late *. " In the Bill of Rights , there- 
fore , a clause was introduced , that no dispensation by 
non obstante to any statute should be allowed , except in 
such cases as should be specially provided for by a bill to 
be passed during the present session. This reservation 

' Pari. Hist. v. io8. 

" Journals, ii and 12 Feb. 1688-9. 
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went to satisfy the scruples of the lords , who did not agree 
without difficulty to the complete abolition of a preroga- 
tive, so long recognized, and in ma^ny cases so con- 
venient ' . But the palpable danger of permitting it to 
exist in its indefinite state , subject to the interpretation 
of time-serving judges , prevailed with the commons over 
this consideration of conveniency *, and though in the 
next parliament the judges were ordered by the house of 
lords to draw, a bill for the king's dispensing in such cases 
wherein they should find it necessary, and for abrogating 
such laws as had been usually dispensed with and were 
become useless, the subject seems to have received no 
further attention. * 

Except in this article ot the dispensing prerogative , 
we cannot say, on comparing the Bill of Rights with what 
is proved to be the law by statutes , or generally esteemed 
to be such on the authority of our best writers , that it 
took away any legal power of the crown , or enlarged the 
limits of popular and parlian^entary privilege. The most 
questionable proposition , though at the same time one 
of the 0K)st important , was that which. asserts the ille- 
gality of a standing army in time of peace , unless with 
consent of parliament. It seems difficult to perceive in 
what respect this infringed on any private man's right , 
or by what clear reason , for no statute could be pre- 
tended , the king was debarred from enlisting soldiers by 
voluntary contract for the defence of his dominions , es- 
pecially after an express law had declared the sole power 
over the militia , without giving any definition of that 
word, to reside in the crown. This had never been ex- 
pressly maintained by Charles IFs parliaments ; though 

' Pari. Hist. 345. 

' J^ords' Journals, a a Nov. 1689. 
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the general repugnance of the nation to what was cer- 
tainly an innovation might hare provoked a body of men , 
who did not always measure their words , to declare its 
illegality '. It was, however, at least unconstitutional, 

' The guards retained out of the old army disbanded at the king's 
return have been already mentioned to have amounted to abont 
5ooo men, though some assert their number at first to haye been con- 
siderably less. No objection seems to have been made at the time to 
the continuance of these regiments. But in 1667, on the insult offered 
to the coasts by the Dutch fleet, a great panic arising, ia,ooo fresh 
troops were hastily levied. The commons, on July aS, came toao/ 
unanimous resolution , that his majesty be humbly desired by sadi 
members as are his privy-council, that when a peace is concluded, the 
new-raised forces be disbanded. The king four days after , in a speech 
to both houses, said, he wondered what one thing he had done smce 
his coming into England, to persuade any sober person that he did 
intend to govern by a standing army ; he said he was more an English- 
man than so. He desired for as much as concerned him, to preserTC 
the laws, etc. Pari. Hist. iy. 363. Next session the two houses thanked 
him for haying disbanded the late raised forces. Id. 369. But in 1673, 
during the second Dutch war, a considerable force having been 
levied, the house of commons, after a warm debate, resolved, Nov. 3, 
that a standing army was a grievance. Id. 604. And on February fol- 
lowing, that the continuing of any standing forces ia this natioDf 
other than the militia, is a great grievance and vexation to the people; 
and that this house do humbly petition his majesty to cause imme- 
diately to be disbanded that part of them that were raised since Jan. i, 
1 663. Id. 665. This was done not long afterwards; but early in 167*1 
on the pretext of entering into a war with France, he suddenly raised 
an army of ao,ooo men, or more according to some accounts, which 
gave so much alarm to the parliament, that they would only vote 
supplies on condition that these troops should be immediately dis- 
banded. Id. 985. The king however employed the money withoot 
doing so, and -maintained in the next session, that it had been ne- 
cessary to keep them on foot, intimating at the same time that he was 
now willing to comply, if the house thonght it expedient to disband 
the troops; which they accordingly voted with unanimity to be ne- 
cessary for the safety of his majesty's person and preservation of the 
peace of the government. Nov. a5.. Id. 1049. James showed in his 
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by which , as distinguished from illegal , I mean a no* 
velty of much importance , tending to endanger the esta- 
blished laws. And it is manifest that the king could never 
inflict penalties by martial law, or generally by any other 
course , on his troops , nor quarter them on the inha- 
bitants , nor cause them to interfere with the civil au- 
thorities^ so that , even if the propositions so absolutely 
expressed may be somewhat too wide , it still should be 
considered as virtually correct ' . But its distinct assertion 

speech to parliament , Not. 9, 168S , that he intended to keep on foot 
a standing army. Id 1371. But though that honse of commons was 
Tery differently composed from those in his brother's reign , and 
voted as large a supply as the king required, they resoiyed that a bill 
be brought in to render the militia more useful; an oblique and timid 
hint of their disapprobation of a regular force ^ against which seyeral 
members had spoken. 

I do not find that any one , even ia debate , goes the length of 
denying that the king might by his prerogative maintain a regular 
army ; none at least of the resolutions in the commons can be said to 
have that efTect. 

' It is expressly against the Petition of Right, to quarter troops on 
the citizens, or to inflict any punishment by martial law. No court 
martial , in fact , can have any coercive jurisdiction except by statute ^ 
unless we should resort to the old tribunal of the constable and 
marshal. And that this was admitted, even in bad times, we may 
learn by an odd case in sir Thomas Jones's Reports, 147. (Pasch. 
33. Car. a. 1681.) An action was brought for assault and false impri- 
sonment. The defendant pleaded that he was lieutenant-governor of 
the isle of Scilly , and that plaintiff was a soldier belonging to the 
garrison , and that it was the andent custom of the castle, that if any 
soldier refused to render obedience , the governor might punish him 
by imprisonment for a reasonable time, which he bad therefore done. 
The plaintiff demurred , and had judgment in his favour. By de* 
mu{;ring, he put it to the court to determine whether this plea , which 
is obviously fabricated in order to cover the want of any general right 
to maintain discipline in this manner, were valid in point of law; 
which they decided, as it appears, in the negative. 

In the next reign, however, an attempt was made to punish 
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in the Bill of Rights put a most essential restraint on the 
monarchy^ and rendered it in eflFect for ever impossible 
to employ any direct force or intimidation against the 
established laws and liberties of the people. 
- A revolution so thoroughly remedial , and accom- 
plished, with so little cost of private suflFering , so little 
of angry punishment or oppression of the vanquished , 
ought to have been hailed with unbounded thankfulness 
and satisfaction: The nation's deliverer and chosen sove- 
reign , in himself the most magnanimous and heroic cha- 
racter of that age , might have expected no return but 
admiration and gratitude. Yet this was very far from the 
case •, in no period of time tinder the Stuarts were public 
discontent and opposition of parliament more prominent 
than in the reign of William III ; and that high-souled 
prince enjoyed far less of his subjects' affection than 
Charles U. No part of our history, perhaps, is read upon 
the whole with less satisfaction than these thirteen years , 
during which he sat upon his elective throne. It will be 
sufficient for me to sketch generally the leading causes, 
and the errors J)oth of the prince and people , which 
hindered the blessings of the revolution from being duly 
appreciated by its contemporaries. 

The votes of the two houses , that James had abdi- 
cated , or , in plainer words , forfeited his royal autho- 
rity , that the crown was vacant , that one out of the 
regular line of succession should be raised to it , were 

deserters capitally , not by a court martial , but on the authority of an 
ancient act of parliament. Chief justice Herbert is said to have resign- 
ed his place in the king's bench rather than come into this. "Wright 
succeeded him, and two deserters, having been convicted, were 
executed in Londou. Ralph, 961. I cannot discover that there was 
any thing illegal in the proceeding, and therefore question a little 
Herbert's motive. Sec 3^ lust. 96. 
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so untenable by any known law , so repugnant to tbe prin- 
ciples of the established church, that a nation accus- 
tomed to think upon matters of government only as 
lawyers and churchmen dictated could not easily recon- 
cile them to its preconceived notions of duty. The first 
burst of resentment against the late king was mitigated 
by his fall ; compassion and even confidence began to take 
place of it ; his adherents , some denying or extenuating 
the faults of his administration , others more artfully re- 
presenting them as capable of redress by legal measures , 
having recovered from their consternation , took advan- 
tage of the necessary delay before the meeting of the 
convention , and of the time consumed in its debates , 
to publish pamphlets and circulate rumours in his behalf'. 
Thus, at the moment when William and Mary were 
proclaimed , though it is highly probable that a majority 
of the kingdom sustained the bold votes of its represent- 
atives , there was yet a very powerful minority who be- 
lieved the constitution to be most violently shaken , if 
not irretrievably destroyed , and Xhe rightful sovereign to 
have been excluded by usurpation. The clergy were moved 
by pride and shame , by the just apprehension that 

' See several in the Soiners Tracts, vol. x. One of these, a Letter 
to a Member of the Convention , by Dr. Sherlock , is very ably written , 
and puts all the consequences of a change of government, as to 
popular dissatisfaction, etc., much as they turned out, though of 
course failing to show that a treaty with the king would be less open 
to objection. Sherlock declined for a time to take the oaths, but com- 
plying afterwards, and writing in .vindication , or at least excuse of 
the revolution, incurred the hostility of the Jacobites, and impaired 
his own reputation by so interested a want of consistency ; for he had 
been the most eminent champion of passive obedience. Even the 
distinction he found out, of the lawfulness of allegiance to a king d« 
facto, was contrary to his former doctrine. 
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their influence over the people would be impaired , by 
jealousy or hatred of the non-^conformists , to deprecate 
so practical a confutation of the doctrines they had 
preached , especially when an oath of allegiance to their 
new sovereign came to be imposed ^ and they had no al- 
ternative but to resign their benefices , or wound their 
reputation and consciences by submission upon some ca- 
suistical pretext ' . Eight bishops , including the primate 
and several of those who had been foremost in the defence 
of the church during the late reign , with about four 
hundred clergy , some of them highly distin^ished , 
chose the more honourable course of refusing the new 
oaths ^ and thus began the schism of the nonr-jurors«, 
more mischievous in its commencement than its conti- 
nuance, and not so dangerous to the government of 
William ID and George I as the false submission of less 
sincere men. * 

It seems undeniable , that the strength of this jacobite 
faction sprung from the want of apparent necessity for 

' I W. and M. c. 8. 

* The necessity of excluding men so conscientious, and several of 
"whom had very recently sustained so conspicuously the brunt of the 
battle against king James, was very painful; and motives of policy , as 
well as generosity, were not wanting in favour of some iudolgence 
towards them. On the other hand, it was dangerous to admit such a 
reflection on the new settlement, as would be oast by its enemies, if 
the clergy, especially the bishops, should be excused from the oatli 
of allegiance. The house of lords made an amendment in tlie act 
requiring this oath, dispensing with it in the case of ecclesiastical 
persons, unless they should be called upon by the privy -coimcil. 
This, it was thought, would fiimish a security for their peaeeaUc 
demeanour , vrithout shocking the people and occasioning a daagerons 
schism. But the commons resolutely opposed this amendment, as as 
un&ir distinction, and derogatory to the king's title. Pari. Hist. ait. 
Lords' Journals, 17 April, 1689. The clergy, however, had six 



CHAP. XV. — WILLIAM. 367 

the change of government. Extreme oppression produces 
an impetaous tide of resistance, which bears away the 
reasonings of the casuists. But the encroachments of 
Jam^ n , 4eing rather felt in prospect than much actual 
injury , left men in a calmer temper , and disposed to 
weigh somewhat nicely the nature of the proposed re-r 
medy. The revolution was , or at least seemed to be , 
a case of political expediency , and expediency is always 

months more time allowed them , in order to take the oath , than the 
possessors of lay oJBGces. 

Upon the whole , I think the reasons for deprivation greatly pre- 
ponderated. Public prayers for the king by name form part of onr 
liturgy; and it was surely impossiHe to dispense with the clergy's 
reading them, which was as obnoxious as the oath of allegiance. Thus 
the beneficed priests must have been excluded; and it was hardly 
required to make an exception for the sake of a few bishops , even if 
difficulties of the same kind would not have occurred in the exercise 
of their jurisdiction , which hangs upon, and has a perpetual reference 
to the supremacy of the crown. 

The king was impowered to reserve a third part of the value of 
their benefices to any twelve of the recusant clergy, i W. and M. 
c. 8. s. 16. But this could only be done at the expense of their suc- 
cessors; and the behaviour of the non-jurors, who strained every 
nerve in favour of the dethroned king , did not recommend them to 
the government. The deprived bishops, though many of them through 
their late behaviour were deservedly esteemed , cannot be reckoned 
among the eminent characters of our church for learning or capacity. 
Sancroft, the most distinguished of them, had not made any remark- 
able iigure, and none of the rest had any pretensions to literary 
credit. Those who filled their places were incomparably superior. 
Among the non-juring clergy a certain number were considerable 
men; but npon the whole, the well-affected part of the church, not 
only at the revolution but for fifty years afterwards , contained by far 
its most useful and able members. Yet the effect of this expulsion 
was highly unfavourable to the new government; and it required all 
the influence of a latitudinarian school of divinity, led by Locke, 
which was very strong among the laity under William , to counter- 
act it. *" 
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a matter of uncertain argument. In many respects it was 
far better conducted , more peaceably, more moderately, 
with less passion and severity towards the guilty , with 
less mixture of democratic turbulence , with l«ss innoya- 
tion on the regular laws , than if it had been* that extreme 
case of necessity which some are apt to require. But it 
was obtained on this account with less unanimity and 
heartfelt concurrence *of the entire nation. 

The demeanour of William , always cold and sometimes 
harsh , his foreign origin ( a sort of crime in English 
eyes ) and foreign favourites , the natural and almost 
laudable prejudice against one who had risen by the mis- 
fortunes of a Very near relation , a desire of power not 
very judiciously displayed by him , conspired to keep 
alive this disaffection ; and the opposite party , regardless 
of all the decencies of political lying , took care to ag- 
gravate it by the vilest calumnies against one , who , 
though not exempt from errors , must be accounted the 
greatest man of his own age. It is certain that his govern- 
ment was in very considerable danger for three or four 
years after the revolution , and even to the peace of 
Ryswick. The change appeared so marvellous , and con- 
trary to the bent of men's expectation , that it could not 
be permanent. Hence he was surrounded by the timid 
and the treacherous , by those who meant to have merits 
to plead after a restoration , and those who meant at 
least toi)e secure. A new and revolutionary government 
is seldom fairly dealt with. Mankind , accustomed to for- 
give almost every thing in favour of legitimate prescrip- 
tive power , exact an ideal faultlessness from that which 
claims allegiance on the score of its utility. The personal 
failings pf its rulers , the negligences of their adminis- 
tration ^ even the inevitable privations and difficulties 
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which the nature of human affairs , or the misconduct 
of their predecessors create , are imputed to them with 
invidious minuteness. Those who deem their own merit 
unrewarded become always a numerous and implacable 
class of adversaries •, those whose schemes of public im- 
provement have not been followed think nothing gained 
by the change , and return to a restless censoriousness , 
in which they have bqen accustomed to place delight. 
With all these it was natural that William should have to 
contend ^ but we cannot with justice impute all the un- 
popularity of his administration to the disaffection of one 
party, or the fickleness and ingratitude of another. It 
arose in no slight degree from errors of his own. 

The king had been raised to the throne by the vigour and 
zeal of the whigs ; but the opposite party were so nearly 
upon an equality in both houses, that it would have been 
difficult to frame his government on an exclusive basis. It 
would also have been highly impolitic , and , with res- 
pect to some few persons , ungrateful , to put a slight upon 
those who had an undeniable majority in the most power- 
ful classes.' William acted , therefore , on a wise and 
liberal principle , in bestowing offices . of trust on lord 
Danby , so meritorious in the revolution , and on lord ^ 
Nottingham , whose probity was unimpeached 5 while he 
gave the whigs , as was due , a decided preponderance in 
his council. Many of them , however , with that indis- 
criminating acrimony which belongs to all factions, could 
not endure the elevation of men who had complied with 
the court too long , and seemed by their tardy opposi- 
tion ' to be rather the patriots of the church than of civil 
liberty. They remembered that Danby had been im- 

' Burnet. Ralph, 174- »79- 

Jli. '^4 
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peached as a corrupt and dangerous minister ^ that Ha- 
lifax had been involved , at least by holding a confiden- 
tial office at the time , in the last and worst part of 
Charles's reign. They saw Godolphin , who had con- 
curred in the commitment of the bishops , and every 
other measure of the late king , still in the treasury ; and 
though they could not reproach Nottingham with any 
misconduct , were shocked that his conspicuous opposi- 
tion to the new settlement should be rewarded with the 
post of secretary of state. The mismanagement of affairs 
in Ireland during 1689, which was very glaring , furnished 
specious grounds for suspicion that the king was betrayed '. 
It is probable that he was so , though not at that time by 
the chiefs of his ministry. This was the beginning of that 
dissatisfaction with the government of William , on the 
part of those who had the most zeal for his throne, 
which eventually became far more harassing than the 
conspiracies of his real enemies. Halifax gave way to the 
prejudices of the commons, and retired from power. 
These prejudices were no doubt unjust , as they res- 
pected a man so sound in principle , though not uni- 
form in conduct , and who had withstood the arbitrary 

' The parliamentary debates are full of complaints a» to the mis- 
management of alt things in Ireland. These might be thought hasty 
or factious , hut marshal Schomberg*s letters to the king yield them 
strong confirmation. Dalrymple, Appendix, a6, etc. William's reso- 
lution to take the Irish war on himself saved not only that country 
but England. Our own constitution was won on the Boyne. The star 
of the house of Stuart grew pale for ever on that illustrious day , 
when James displayed again the pusillanimity which had cost him 
his English crown. Yet the best friends of William dissuaded him 
from going into Ireland , so imminent did the peril appear at home. 
Dalrymple, id. 97. "Things," says Burnet, *' were in a very ill 
disposition towards a iatal turn. '* 
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maxims of Charles and James in that cabinet of which 
he unfortunately continued too long a member. But his 
fall is a warning to English statesmen , that they will be 
deemed responsible to their country for measures which 
they countenance by remaining in office , though they 
may resist them in council. 

The same honest warmth which impelled the whigs 
to mtirmur at the employment of men sullied by their 
compliance with the court made them unwilling to concur 
in the king's desire of a total amnesty. They retained the 
bill of indemnity in the commons ; and excepting some 
by name , and many more by general clauses , gave their 
adversaries a pretext for alarming all those whose con- 
duct had not been irreproachable. Clemency is indeed 
for the most part the wisest, as well as the most generous 
policy 5 yet it might seem dangerous to pass over with, 
unlimited forgiveness that servile obedience to arbitrary 
power , eSp^ially in the judges , which , as it springs 
from a base motive , is best controlled by the fear 
of punishmeni. Bui some of the late king's instru- 
ments had fled with him , others were lost and ruin- 
ed ; it was better to follow the precedent set at the 
restoration, than to give them a chance of r^aining pub- 
lic sympathy by a prosecution out of the regular course 
of law'. In one instance, the expulsion of sir Robert 
Sawyer from the house , the majority displayed a just 
resentment against one of the most devoted adherents of 

the prerogative , so long as civil liberty alone was in 

1 

' See the debates on this subject in the Parliamentary History^ 
which is a transcript from Anchitel Grey. The whigs, or at least 
some hot-headed men among them , were certainly too much actuated 
hy a vindictive spirit , and consumed too much time on this necessary 
bill. 
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danger. Sawyer had been latterly very conspicuous in 
defence of the church •, and it was expedient to let the 
nation see , that the days of Charles 11 were not entirely 
forgotten » . Nothing was concluded as to the indemnity 
in this parliament -, but in the next , William took the 
matter into his own hands by sending down an act of grace. 
I scarcely venture, at this distance from the scene, 
to pronounce an opinion as to the clause introduced by 
the whigs into a bill for restoring corporations, which 
excluded for the space of seven years all who acted or 
even concurred in surrendering charters from municipal 
office^ of trust. This was no doubt intended to maintain 
their own superiority by keeping the church or tory fac- 
tion out of corporations. It evidently was not calculated 
to assuage the prevailing animosities. But on the other 

' The protniuent instance of Sawyer's delinquency » which caused 
his expulsion , was his refusal of a writ of error to sir Thomas Arm- 
strong. Pari. Hist. 5 16. It was notorious, that Armstrong suffered by 
a legal murder; and an attorney- general in sifch a case could not be 
reckoned as free from personal responsibility as an ordinary advocate, 
who maintains a cause for his fee. The first resolution had been to give 
reparation out of the estates of the judges and prosecutors to Arm- 
strong's family ; which was , perhaps rightly , abandoned. 

The house of lords, who, having a power to examine upon oath, 
are supposed to sift the truth in such inquiries better than the com- 
mons, were not remiss in endeavouring to bring the instruments of 
Stuart tyranny to justice. Besides the committee appointed on the 
very second day of the convention, i3 Jan. ifiSg, to investigate the 
supposed circumstances of suspicion as to the death of lord Essex, a 
committee renewed afterwards , and formed of persons by no means 
likely to have abandoned any path that might lead to the detection 
of guilt in the late king , another was appointed in the second session 
of the same parliament (Lords' Journals, 2 Nov. 1689) '^ to consider 
who were the advisers and prosecutors of the murders of lord Russell , 
col. Sidney, Armstrong, Cornish, etc., and who were the advisers of 
issuing out writs of quo werrantos against corporations , and who 
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hand , the cowardly submissiveness of the others to the 
quo warrantos seemed at least to deserve this censure ; 
and the measure could by no means be put on a level in 
point of rigour with the corporation act of Charles II. As 
the dissenters , unquestioned friends of the revolution , 
had been universally excluded by that statute , and the 
tories had lately been strong enough to prevent their 
re-admission, it was not unfair for the opposite party, or 
rather for the government, to provide some security against ' 
men , who , in spite of their oaths of allegiance , were not 
likely to have thoroughly abjured their former principles. 
This clause , which modern historians generally condemn 
as oppressive , had the strong support of Mr. Somers , 
then solicitor-general. It was, however, lost through the' 
court's conjunction with the tories in the lower house , 
and the bill itself fell to the ground in the upper ^ so that 

were their regulators, and also who were the public assertors of the 
dispensing power. *' The examinations taken before this committee 
are printed in the Lords' Journals, ao Dec. 1689; and there certainly 
does not appear any want of zeal to couTict the guilty. But neither 
the law nor the proofs would serve them. They could establish no- 
thing against Dudley North, the tory sheriff of i683, except that he 
had named lord RusselPs panel himself , which , though irregular and 
doubtless ill-desigbed , had unluckily a precedent in the conduct of 
the famous whig sheriff, Slingsby Bethell; a man who, like North, 
though on the opposite side, cared more for his party than for 
decency and justice. Lord Halifax was a good deal hurt in character 
by this report, and neyer made a considerable figure afterwards. 
Burnet, 34. His mortification led him to engage. in an intrigue with^ 
the late king, which was discovered; yet I suspect that, with his 
usual versatility, he again abandoned that cause before his death. 
Ralph, 467. The act of grace (3 W. and M. c. 10.) contained a small 
number of exceptions, too many indeed for its name; but probably 
there would have been difficulty in prevailing on the houses to pass it 
generally ; and no one was ever molested afterwards on account of his 
conduct before the revolution. 
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those who had come into corporations hy yery ill means 
retained their power, to the great disadvantage of the 
revolution party , as the next elections made appear. ' 

But if the whigs hehaved in these instances with too 
much of that' passion which , though offensive and bus- 
chievous in its excess , is yet almost inseparable from 
patriotism and incorrupt sentiments in so numerous as 
assembly as the house of commons , they amply redeemed 
^ their glory by what cost them the new king's favow, 
their wise and admirable settlement of the revenue. 

The first parliament of Charles* 11 had fixed cm 
i,2oo,oool. as the ordinary revenue of the crown , suf- 
ficient in times of no peculiar exigency for the syppcni 
of its dignity and for the public defence. For this they 
provided various resources ; the hereditary exi»se on li* 
quors , granted in lieu of the ling's feudal rights , other 
excise and custom duties granted for his life , the post- 
office , the crown lands , the tax called hearth-money , or 
two shillings for every house , and some of smaller con- 
sequence. These in the beginning of that reign fell short 
of the estimate, but before its termination, by the improve- 
ment of trade and stricter management of the customs, 
.they certainly exceeded that sum. For the revenue of 
James from these sources , on an average of the four years 
of his reign, amounted to 1,500,9641. r to which some- 
thing more than 4oo,oool. is to be added for the produce 
of duties imposed for eight y^ars by his parliament of 
i685.* 

'Pari. Hist. 5o8, et post. Journals, 2 and 10 Jan. 1689-^^. 
Burnet's account is confused and inaccurate, as is yery commonly the 
case :, he trusted , t believe , almost entirely to his memory. Baiyp^ 
and Somerville are scarce ever candid towards the whigs in thiis reign. 

' Pari. Hist. i5o. 
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William appears to have entertained no doubt , that 
this great revenue , as well as all the power and preroga- 
tive of tfa'e crown , became vested in himself as king of 
England , or at least ought to be instantly settled by par- 
liament according to the usual methods There could in- 
deed be no pretence for disputing his right to the heredi- 
tary excise , though this seems to have been questioned 
in debate ; but the commcHis soon displayed a considerable 
reluctance to grant the temporary revenue for the king's 
life. This had been done for several centuries in the first 
parliament of every reign. But the accounts for which 
they called on this occasion exhibiied so considerable an 
increase of liie receipts on one hand, so alarming a dis- 
position of die expenditure on the other, that they deemed 
it expedient to restrain a liberality , which was not only 
likely to go beyond their intention , but to place them , 
at least in future times , too much within the power of 
the crown. Its average expenses appeared to have been 
1,700,0001. Of tliis 6io,oool. was the charge of the late 
king's army , and 83,4931. of Ihe ordnance. Nearly 
90,000!. was set under the suspicious head of secret ser- 
vice , imprested to Mr. Guy, secretary of the treasury *. 
Thus it was evident , that , far from sinking below the 

' Burnet, i3. Ralph* i38. 194. Some of the lawyers endeayoured 
to persuade the house, that the revenue having been granted to 
James for his life, devolved to William during the natural life of the 
former; a technical subtlety against the spirit of the grant. Somers 
seemf not to have come into thia; but it is hard to collect the sense 
of speeches from Grey's memoranda. Pari. Hist. 139. It is not to be 
understood that the tories universally were in favour of a grant for 
life, and the whigs against it. But as the latter were the majority, it 
was in their power , speaking of them as a party , to have carried the 
measure. 

" Pari. Hist. 187. 



376 THE CONSTITUTIONAL HISTORY OF ENGLAND. 

proper level , as had been the general complaint of the 
court in the Stuart reigns , the revenue was greatly and 
dangerously above it ^ and its excess might either be con- 
sumed in unnecessary luxury, or Ije diverted to the worse 
purposes of despotism and corruption. They had indeed 
just declared a standing army to be illegal. But there 
could be no such security for the observance of this de- 
claration , as the want of means in the crown to maintain 
one. Their experience of the interminable contention 
about supply , which had been fought with various suc- 
cess between the kings of England and their parliaments 
for some hundred years , dictated a course to whidbi they 
wisely and steadily adhered , and to which perhaps above 
all other changes at this revolution , the augmented au- 
thority of the house of commons must be ascribed. 

They began by voting that i,200,oool. should be the 
annual revenue of the crown in time of peace ; and that 
onehalf of this should be appropriated to the maintenance 
of the king s government and royal family, or what is now 
called the civil list , the other to the public defence and 
contingent expenditure * . The breaking out of an eight 
years' war rendered it impossible to carry into eflfeet these 
resolutions as to the peace establishment ; but they did 
not lose sight of their principle , that the king's regular 
and domestic expenses should be determined by a fixed 
annual sum , distinct from the other departments of 
public service. They speedily improved upon their ori- 
ginal scheme of a definite revenue, by taking a more close 
and constant superintendence of these departments , the 
navy, army, and ordnance. Estimates of the probable 
expenditure were regularly laid before them , and the 

• Pari. Hist. 193. 
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supply granted was strictly appropriated to each parti- 
cular service. 

This great and fundamental principle , as it has long 
been justly considered, that the money voted by parlia- 
ment is appropriated , and can only be applied , to cer- 
tain specified heads of expenditure , was introduced , as 
I have before mentioned , in the reign of Charles 11 , and 
generally , though not in every instance , adopted by his 
parliament. The unworthy house of commons that sat 
in 1 68 5, not content with a needless augmentation of 
the revenue, took credit with the king for not having 
appropriated their supplies. But from the revolution it 
has been the invariable usage. The lords of the treasury, 
by a clause annually repeated in the appropriation act of 
every session , are forbidden , under severe penalties , to 
order by their warrant any monies in the exchequer, 
so appropriated , from being issued for any other ser- 
vice , and the officers of the exchequer to obey any such 
warrant. This has given the house of commons so effec- 
tual a control over the executive power , or , more truly 
speaking , has rendered it so much a participator in that . 
power , that no administration can possibly subsist with- 
out its concurrence ^ nor can the $ession of parliament be 
intermitted for an entire year , without leaving both the 
naval and military force of the kingdom unprovided for. 
In time of war , or in circumstances that may induce war, 
it has not been very uncommon to deviate a little from 
the rule of appropriation , by a grant of considerable 
sums on a vote of credit , which the crown is thus enabled 
to apply at its discretion during the recess of parliament ; 
and we have had also too frequent experience , that the 
charges of public service have not been brought within 
the limits of the last year's appropriation. But the ge- 
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Reral principle has not perhaps been often transgressed 
without sufficient reason ; and a house of commons would 
be deeply re^onsible to the country , if through supine 
confidence it should abandon that high privilege which 
has made it the arbiter of court factions , and the regu- 
lator of foreign connexions. It is to this transference of 
the executive goyernment , for the phrase is hardly too 
strong , from the crown to the two houses of parliament, 
and especially the commons, that we owe the proud at- 
titude which England has maintained since the revolu- 
tion, so extraordinarily dissimilar, in the eyes of Eu- 
rope , to her condition under the Stuarts. The suj^lies 
meted out with niggardly caution by former parliaments 
to sovereigns whom they could not trust , have flowed 
with redundant profuseness , when they could judge of 
their necessity and direct their application. Doubtless the 
demand has always been fixed by the minivers of the 
crown , and its influence has retrieved , in some degree , 
the loss of authority ^ but it is still true that no small 
portion of the executive power, according to the esta- 
blished laws and customs of our government , has passed 
into the hands of that body which preseribes the ap- 
plication of the revenue, as well as investigates at its 
pleasure every act of the administration. * 

The convention parliament continued the revenue , as 
it already stood , until December, 1690*. Their succes- 

' Hatsell's Precedent, iii. 80 et alibi. Hargrave's Juridical Argo- 
ments, i. 394. 

' I W. and M. sess. 9. c. «. This sra« inteB«led as a proTisional act 
**' for the preventing all di^otea and questiona cdBceroing the col- 
lecting, levying 9 and assuring the public revenue due and payable 
in the reigns of the late kings Charles II and James II, whilst the 
better settling the same is under the consideration of the present 
pariiament." 
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sors complied so far with the king's expectation , as to 
grant the excise duties , besides thos^e that were heredi- 
tary, for the lives of William and Mary, and that of the 
survivor *. Tlie customs they only continued for four 
years. They provided extraordinary supplies for the con- 
duct of the war on a scale of armament , and consequ^itly 
of expenditure , unparalleled in the ^nals of England. 
But the hesitation , and , as the king imagined , the distrust 
they had shown in settling the ordinary revenue , sunk 
deep into his mind , and chiefly alienated him from the^ 
whigs, who were stronger and more conspicuous than 
their adian^aries in the two sessions of 1689. If we believe 
Burnet , he felt so indignantly what appeared a systematic 
endeavour to reduce his power below the ancient standard 
of the monarchy, that he was inclined to abandon the 
government, and leave the nation to itself. He knew 
well , as he told that bishop , what was to be alleged for 
the two forms of government , a monarchy and a common- 
wealth , and would not determine which was preferable ; 
btit of all forms he thought the worst was that of a mo- 
narchy without the necessary powers. * 

The desire of rule in William III was as magnanimous 
and public-^irited as ambition can ever be in a human 

' a W. and M. c. 3. As a mark of respeet, no doubt, to the king 
and queen 9 it was proyided that if hoth should die, the successor 
should only enjoy this revenue of excise till December, 1693. In the 
debate on this subject in the new parliament , the tories, except Sey- 
mour, were for settling ihe rerenue during the kin^s life; but many 
wihigs ^^ke on the other tide. Pari. Hist. SSi. The latter justly ur- 
ged , that the amount of the rey^me ought to i>e well known before 
•they proceed to setde it for an indefinite time. The tories, at that 
time, had great hopes of the king's favour, and took this method of 
securing it. 

* Burnet, 35. 
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bosom. It was the consciousness not only of having devot- 
ed himself to a great cause , the security of Europe , and 
especially of Great Britain and Holland , against unceasing 
aggression , but of resources in his own firmness and sa- 
gacity which no other person possessed. A commanding 
force 5 a copious revenue , a supreme authority in coun- 
cils , were not sought , as by the crowd of kings , for the 
enjoyment of selfish vanity and covetousness , but as the 
only sure instruments of success in his high calling , in 
the race of heroic enterprise which Providence had ap- 
pointed for the elect champion of civil and religious U- 
berty. We can hardly wonder that he should not quite 
render justice to the motives of those who seemed to 
impede his strenuous energies ^ that he should resent as 
ingratitude those precautions against abuse of power by 
him, the recent deliverer of the nation which it had 
never called for against those who had sought to en- 
slave it. 

But reasonable as this apology may be, it was still an 
unhappy error of William that he did not sufficiendy 
weigh the circumstances which had elevated him to the 
English throne, and the alteration they had inevitably 
made in the relations between the crown and the parlia- 
ment. Chosen upon the popular principle of general 
freedom and public good, on the ruins of an ancient 
hereditary throne , he could expect to reign on no other 
terms than as the chief of a commonwealth, with no other 
authority than the sense of the nation and of parliament 
deemed congenial to the new constitution. The debt of 
gratitude to him was indeed immense , and not sufficiendy 
remembered ; but it was due for having enabled the na- 
tion to regenerate itself, and to place barriers against 
future assaults, to provide securities against future mis- 
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government. No one could seriously assert that James II 
was the only sovereign of whom there had heen cause to 
complain. In almost every reign , on the contrary, which 
our history records , the innate love of arbitrary power 
had produced more or less of oppression. The revolution 
was chiefly beneficial as it gave a stronger impulse to the 
desire of political liberty, and rendered it more exten- 
sively attainable. It was certainly not for the sake of re- 
placing James by William with equal powers of doing 
injury, that the purest and wisest patriots engaged in that 
cause , but as the sole means of making a royal govern- 
ment permanently compatible with freedom and justice. 
The Bill of Rights had pretended to do nothing more than 
stigmatize some recent proceedings •, were the represen- 
tatives of the nation to stop short of other measures be- 
cause they seemed novel and restrictive of the crown's 
authority, when for the want of them the crown's authority 
had nearly freed itself from all restriction ? Such was 
their true motive for limiting the revenue , and such the 
ample justification of those important statutes enacted in 
the course of this reign , which the king , unfortunately for 
his reputation and peace of mind , too jealously resisted. 
It is by no means unusual to find mention of a common- 
wealth or republican party, as if it existed in some force 
at the time of the revolution , and throughout the reign 
of William III •, nay some writers , such as Hume , Dal- 
rymple and Somerville , have , by putting them in a sort 
of balance against the Jacobites , as the extremes of the 
whig and tory factions , endeavoured to persuade us that 
the one was as substantial and united a body as the other. 
It may, however, be confidently asserted, that no repub- 
lican party had any existence *, if by that word we are to 
understand a set of men whose object was the abolition 
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of our limited monarchy. There might unquesticmably be 
persons , especially among the independent sect , who 
cherished the memory of what they called the good old 
cause , and thought civil liberty irreconcileable with any 
form of regal government. But these were too inconsi- 
derable and too far removed from political influence to 
deserve the appellation of a party. I believe it wonld be 
difficult to name five individuals to whom even a specu- 
lative preference of a commonwealth may with great pro- 
bability be ascribed. Were it otherwise , the numerous 
pamphlets of this period would bear witness to their ac- 
tivity. Yet with the exception , perhaps , of one or two , 
and those rather equivocal , we should search , I suspect, 
the. collections of that time in vain for any manifestations 
of a republican spirit. If indeed an ardent zeal to see the 
prerogative effectually restrained , to vindicate that high 
authority of the house of commons over the executive 
administration which it has in fact claimed and exercised, 
to purify the house itself from corrupt influence , if a 
tendency to dwell upon the popular origin of civil society, 
and the principles which Locke, above other writers, 
had brought again into fashion , be called republican , as 
in a primary but less usual sense of the word they may, 
no one can deny that this spirit eminently characterised 
the age of William TO.. And schemes of reformation 
emanating from this source were sometimes offered to 
the world , trenching more perhaps on the established 
constitution than either necessity demanded or prudence 
Warranted. But these were anonymous and of little in- 
fluence , nor did they ever extend to the absolute sub- 
version of the throne. ' 

* See the Somers Tracts, but still more the Collection of State 
Tracts in the time of William III , in three vohimes folio. These are 
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William, however, was very early led to imagine, 
whether through the insinuations of lord Nottingham , 
as Burnet pretends, or the natural prejudice of kings 
against those who do not comply with them , that there 
not only existed a, republican party, but that it numbered 
many supporters among the principal whigs. He dissolved 
the convention parliament , and gave his confidence for * 
some time to the opposite faction '. But among these a 
real disaffection to his government prevailed so widely, 
that he could with difficulty select men sincerely attached 

almost eotirely on the whig side, and many of them, as I have inti- 
mated in the text, lean so far toward republi^nism , as to assert the 
original sovereignty of the people in very strong terms, and to pro- 
pose yarioQS changes in the constitntion , such as a greater equality in 
the representation. But I have not observed any one which recom- 
mends, even covertly, the abolition of hereditary monarchy. ' 

* The sudden dissolution of this parliament cost him the hearts of 
those who had made him king. Besides several temporarary writings, 
especially the Impartial Inquiry of the £arl of Warrington , an honest 
and intrepid whig ( Ralph, ii. i88 ) , we have a letter from Mr. Whar* 
ton (afterwards marquis of Wharton) to the king, in Dalrymple , 
Appendix, p. 80 , on the cih^nge in his councils at this time , written 
in a strain of bold and bitter expostulation, especially on the score of 
his employing those who had been the servants of the late family , 
alluding probably to Godolphin , who was indeed open to much ex- 
ception. ** I wish , " says lord Shrewsbury in the same year , '^ yon 
could have established your party upon the moderate and honest- 
principled men of both factions ; but as there be a necessity of de- 
claring , I shall make no difficulty to own my sense , that your majesty 
and the government are much more safe depending upon the whigs, 
whose designs, if any against, are improbable and remoter, than 
with the tories , who many of them , questionless , would bring in 
king James; and the very best of them , I doubt, have a regency still 
in their heads ; for though I agree them to be the properest instru- 
ments to carry the prerogative high, yet I fear they have so un- 
reasonable a veneration for monarchy , as not altogether to approve 
the foundation yours is built upon." Shrewsbury Correspond. i5. 



384 THE CONSTITUTIONAL HISTORY OF ENGLAND. 

to it. The majority professed only to pay allegiance as to 
a sovereign de facto , and violently opposed the bill of re- 
cognition in 1690, both on account of the words rightful 
and lawful king which it applied to William , and of its 
declaring the laws passed in the last parliament to have 
been good and valid '. They had influence enough with 
thp> king to defeat a bill proposed by the whigs , by which 
an oath of abjuration of James's right was to be taken by 
all persons in trust *. It is by no means certain that even 
those who abstained from all connexion with James after 

' Pari. Hist. 6yS. Ralph, 194. Burnet, 4i- Two remarkable protests 
were entered on the journals of the lords on occasion of this bill; 
one by the whigs , who were out-numbered on a particular diyision , 
and another hy the tories on the passing of the bill. They are both 
vehemently expressed, and are among the not tery numerous instances 
wherein the original whig and tory principles have been opposed to 
each other. The tory protest was expunged by order of the house. It 
is signed by eleven peers and ^ix bishops , among whpm were Stil- 
lingfleet and Lloyd. The whig protest has but ten signatures. The 
convention had already passed an act for preventing doubts concern- 
ing their own. authority, i W. and M. stat. i. c. i. which could of 
course have no more validity than they were able to give it. This 
bill had been much opposed by the tories. Pari. Hist. v. iia. 

In order to make this clearer, it should be observed , that the con- 
vention which restored Charles II not having been summoned by his 
writ , was not reckoned by some royalist lawyers capable of passing 
valid acts; and consequently all the statutes enacted by it were con- 
firmed by the authority of the next. Clarendon lays it down as un- 
deniable, that such confirmation was necessary. Nevertheless, this 
objection having been made in the court of king's bench to one of 
their acts, the judges would not admit it to be disputed , and said, 
that the act being made by king, lords, and commons, they ought 
not now to pry into any defects of the circumstances of calling them 
together, neither would they suffer a point to be stirred, wherein the 
estates of so many were concerned. Heath v. Pryn, i. Ventris, i5. 

^ Great indulgence was shown to the assertors of indefeasible right 
The lords resolved, that there should be no penalty in the bill to 
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his loss of the throne would have made a strenuous re- 
sistance in case of his landing to recover it '. But we know 
that a large proportion of the tories were engaged in a 
confederacy to support him. Almost every peer, in fact, 
of any consideration among that party, with the exception 
of lord Nottingham , is implicated by the secret docu- 
ments which Macpherson and Dalrymple have brought 
to light-, especially Godolphin , Carmarthen , and Marl- 
boroiigh , the second at that time first minister of William, 
as he might justly be called, the last with circumstances 
of extraordinary and abandoned treachery towards his 
country, as well as his allegiance*. Two of the most 

disable any person froiU' sitting and voting in either house of parlia* 
ment. Journals, May. 5^, 1690. The bill wsls rejected in the com- 
mons by 192 to 178. Journals, April 26. Pari. Hist. Sg4' Burnet, 4^ t 
ibid. 

' Some English subjects took James's commission , and fitted out 
privateers which attacked our ships. They were taken , and it Was 
resolved to try them as pirates, when Dr. Oldys, the king's advocate , 
had the assurance to object that this could not be done , as if Jdmes 
had still the prerogattives of a sovereign prince by the law of nations. 
He was of course turned out, and the men hanged; but this is one 
instance among many of the difficulty under which the government 
laboured through the cursed distinction of /acto and jure. Ralph, 4*3. 
The boards of customs and excise were filled by Godolphin with Ja- 
cobites. Shrewsb. Corresp. 5r. 

* The name of Carmarthen is perpetually mentioned among those 
whom the late king reckoned his friends. Macphersoh's Papers, i. 
457, etc. Yet this conduct was so evidently against his interest, that 
we may perhaps believe him insincere. William was certainly well 
aware, that an extensive conspiracy had been formed against his 
throne. It was of great importance to learn the persons involved in it 
and their schemes. May we not presume, that lord Carmarthen's 
return to his ancient allegiance was feigned , in order to get an insight 
into the secrets of that party? This has already been conjectured by 
. Somerville ( p. 895) of lord Sunderland, who is also implicated by 
Macpherson's publication; and doubtless with higher probability, fi;r 

III. 25 
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disdngaiAed whigs (and if the irapatalios is not ftdW 

SaDderland , always a favonrite of Wmiam, could not withont in* 
sanity have plotfed the restor^lBim of a jiriiioe he was sopposed to 
hare betrayed. It is evide n t tiiat William was perfectly master of die 
cabals of St. Germain. Tbat little coort knew it was betrayed , and 
the suspicion fell on lord Godolpbin. Dalxymple, 189. Bat I think 
Sunderland and Carmarthen more likely. 

I should be inclined to suspect, that by some of this deable 
tfeachery the secret of priacess Anne's repentant letter to her frther 
reached William's ears. She bad eome readily, or at least without 
opposition, into that part of the setdement which postponed her sue- 
cession after the death of Hary , for the remainder of the king's life. 
It would indeed ha^e been absnrd to expect that William was to de- 
scend from his throne in her faTOur ; and her opposition could not 
have been of much avail. But when the civil list and revenue came 
to be settled , the tories made a violent effort to secore an income 
of 70,0001. a year to her and her husband. Pari. Hist. 49*« As this on 
one hand seemed beyond all fair proportion to the income df the 
crown , so the whigs were hardly less unreasonable in contending 
that she should depend altogether on the king's generosity; especially 
as by letters patent in the late reign, which diey afifeded to <adl ia 
question , she had a revenue of abont 3o,oool. In the end the honse 
resolved to address the king , thar he would make the princess's in- 
come 5o,oool. in the whole. This, however, left an irreconcileaUe 
enmity, which the artifices of Marlborongh and his wife were em- 
pl'oyed to aggravate. They were accustomed , in the ycrauger sister's 
little court, to speak of the qaeen with severity, and of 4he king with 
rude and odious epithets. Marlborough, however, went mach farther. 
He brought tbat narrow and foolish woman into hii own dark in- 
trifles with St. Germain's. She wrote to her lather, whom she had 
giossly, and almost openly, diarged with imposing a spurtoiis «hikl 
as prince of Wales , supplicating his forgiveness, and professing re- 
pentance for the part she had taken. life of James , 47€- IMacpkerson's 
Papers, i. 341 • 

If this letter , as cannot seem improbaUe, became known to Wil- 
liam , we shall have a more satisfactory explanation of the queen's 
invincible resentment toward her sister than can be found in any 
other part of their history.- Mary refused to ftee the princess on her 
death-bed; which shows more bitterness than suited her miid and 
religions temper , if we look only to their public squabbles about tbe 
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ChnrchiUfl as iu motive. Bnniet, 90. Conduct of Ducheas of Maribo- 
rough, 41 • Bat the queen must have deeply felt the unhappy, though 
necessary, state of enmity in which she was placed towards her father. 
She had borne a part in a great and glorious enterprise, obedient to 
a woman's highest duty , and had admirably performed those of the 
station to which she was called ; but still with some violation of na- 
tural sentiments , and some liability to the reproach of those who do 
not fairly estimate the circumstances of her situation : 

l«felixl Qtcanqae feraot ea faota miaoreft. 

Her sister, who had voluntarily trod the same path , who had misled 
ker into a belief of her brother's lUegitimacy, had now, from no real 
sense of doty , but out of pique and weak compliance with cmuiuiig 
fevourites, solidted in a elandaatine manner the late king's pardon, 
while his malediction resounded in the ears of tlie queen. This feeble- 
nets and duplicity made a sisterly friendship impossible. 

As for lord Marlborough, he was among the first, if we exeept 
some Scots renegades, who abandoned tbue.cailse of tl^e revolution. 
He had so signally broken the ties of personal gratitude in his deser- 
tion of die king on tibat occasion, that, according to the severe re- 
mark of Hume, his conduct required for ever afterwards the most 
oprigfat, the most disinterested, and most public-spirited behaviour 
to render it jastiGable. What then must we think of at , if we find in 
the whole of this great man's political life nothing but ambition and 
rapacity in his motives, nothing but treachery and intrigue in his 
means ! He betrayed and abandoned James because he could not rise 
in his favour widiout a sacrifice that he did not care to make 4 he 
atmndoned William and betrayed England becauae some obstacles 
stood yet in the way of his ambition. I do not mean only, when I say 
that he betrayed England, that he was ready to lay her independ- 
ence Mid liberty at the feet of James II and Louis XIV, but that in 
one memorable instance be -communicated to the court of St. Ger- 
main , and through that to the court of Versailles , the secret of an 
expedition against Brest, which failed in consequence with the loss 
of the commander and eight hundred, men. Dalrymple, iii. i3. Life 
of James , 5aa. Macpherson^ i. 4^>7- ^^ short , his whole life was such 
a picture of meanness and treachery, that one must rate military ser- 
vices very high indeed to preserve any esteem for his memory. 

The private memoirs of James II as well as the papers published 
by Macpherson show us how little treason, and especially a double 
treason, is thanked or trusted by those whom it pretends to serve. 
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substantiated against others ' by name , we know generaBy 

We see that neither Churchill nor Russell obtained any confidence 
from the banished king. Their motives were always suspected, and 
something more solid than professions of loyalty was demanded, 
though at the expense of their own credit. James could not forgiye 
Bussell for saying that if the French Heet came out he must fight. 
Macpherson, i. 24^* If Proyidence in its wrath had visited tbisi island 
once more with a Stuart restoration, wennay be sure that these per- 
fidious apostates would have been no gainers by the change. 

' During William's absence in Ireland, in 1690 , some of the wbigs 
conducted themselves in a manner to raise suspicions of their fidelity, 
as appears by those most interesting letters of Mary, published by 
Dalrymple , which display her entire and devoted affection to a hus- 
band of cold and sometimes harsh manners, but capable of deep and 
powerful attachment, of which she was the chief object. I have heard 
that the late proprietor of these royal letters was offended, but not 
judiciously , with their publication ; and that the black box of king 
William that contained them has disappeared from Kensington. The 
names of the duke of Bolton, his son the marquis of Winchester, the 
earl of Monmouth, lord Montagu, and major Wildman, occuv as 
objects of the queen's or her minister's suspicion. Dalrymple, Ap* 
pendix, 107, etc. But Carmarthen was desirous to throw odicrai on 
the whigs; and none of these , except on one occasion lord Win- 
chester, appear to be mentioned in the Stuart Papers. Even Mon- 
mouth , whose want both of principle and sound sense might cause 
reasonable distrust, and who lay, at different times of his life , under 
this suspicion of a Jacobite intrigue, is never mentioned in Macphei^ 
son, or any other book of authority, within my. recollection. Yet k 
is evident generally that there was a disaffected party among the 
whigs, or, as in the Stuart Papers they were called, republicans, who 
entertained the baseless project of restoring James upon terms. These 
were chiefly what were called compounders, to distinguish them 
from the thorough-paced royalists , or old tories. One person whom 
we should least expect is occasionally spoken of as inclined to a king 
whom he had been ever conspicuous in opposing —r the earl of 
Devonshire; but the Stuart agents often wrote according to their 
wishes rather than their knowledge; and it seems hard to believe 
what is not rendered prol)able by any part of his public conduct, and 
agrees so little with the general consistency of his family. 
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that many were liable to it) forfeited a high name among 
their contemporaries , in the eyes of a posterity which has 
known them better ; the earl or duke of Shrewsbury, 
from that strange feebleness of soul which hung like a spell 
upon his nobler qualities , and admiral Russell , from in- 
solent pride and suUenness of teinper. Both these were 
engaged in the vile intrigues of a faction they abhorred -, 
but Shrewsbury soon learned again to revere the sove- 
reign he had contributed to raise , and withdrew from 
the contamination of Jacobitism. It does not appear that 
he betrayed that trust which William is said with extraor- 
dinary magnanimity to have reposed on him , after a full 
knowledge of his connexion with the court of St. Ger- 
main's ' . But Russell, though compelled to win the battle 
of La Hogue against his will , took care to render his 
splendid victory as little advantageous as possible. The 
credulity and almost wilful blindness of faction is strongly 
manifested in the conduct of the house of commons as to 
the quarrel between this commander and the board of 
admiralty. They chose to support one who was secretly 
a traitor, because he bore the name of whig , tolerating 
his infamous neglect of duty and contemptible excuses , 
in order to pull down an honest , though not very able 

' This fact apparently rests on good authority; it is repeatedly 
mentioned in the Staart Papers, and in the Life of James. Yet 
Shrewsbury's letter to William , after Fen wick's accusation of him , 
seems hardly consistent with the king's knowledge of the truth of 
that charge in its full extent. I think that he served his master faith- 
fully as secretary, at least after some time, though his warm recom- 
mendation of Marlborough, ** who has been with me since this news 
[the failure of the attack on Brest] to offer his services with all the 
expressions of duty and fidelity imaginable," (Shrewsbury Corres- 
pondence , 47 ) is somewhat suspicious , aware as he was of that 
traitor's connexions. 
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minister, who belonged to the tories' . But they saw 
clearly that the king tras betrayed , though mistaken , in 
this instance , as to the persons , and were right in con- 
cluding that the men who had effected the revolution 
were in general most likely to maintain it; or, in the 
words of a committee of the whole house , ^' That his ma- 
jesty be humbly advised, for the necessary support of 
his government , to employ in his councils and manage* 
ment of his affairs such persons only whose principles 
oblige them to stand by him and his right against the late 
king lames , and all other pretenders whMsoever ^. " It is 
plain from this and other votes of the commons, that the 
tories had lost that majority which they seem to 4iave 
held in the first session of this parliament. ^ 

It is not , however, to be inferred from this extensive 
combination in favour of the banished king , that his party 
embraced the majority 6f the nation, or that he could 
have been restored with any general testimonies of satis- 
faction* The friends of the revolution were still by far 
the more powerful body. Even the secret emissaries of 
James confess that the common people were strongly pre- 
judiced against his return. His own enumeration of peers 

' Commons' Journals, Nov. a8 et post. Dairy mple, iii. ii. Ralph, 
346. 

* Commons' Journals, Jan. ii, 1692-3. 

^ Burnet says, <* the elections of parlifiment (1690) went g^enerally 
for men who would probably have declared for king James, if they 
could haye known how to manage matters for him. " P. 4i- This is 
quite an exaggeration; though the tories, some of whom were at this 
time in place , did certainly succeed in several diyisions. Bat parties 
had now begun to be split ; the Jacobite tories voting with the male- 
content whigs. Upon the whole , this house of commons , like the 
next which followed it , was well affected to the revolution-settlement 
and to public liberty. Whig and tory were becoming little more thaa 
nicknames. 
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attached to his cause cannot be brought to more than 
thirty, exclusive of catholics * \ and the real Jacobites 
were , I believe , in a far less proportion among the co«n^ 
mons. The hopes of that wretched victim of his own 
bigotry and violence rested less on the loyalty of his for- 
mer subjects, or on their disaffection to his rival , than 
on the perfidious conspiracy of English statesmen and 
admirals, of lord-lieutenants and governors of towns, 
and on so numerous a French army, as an ill-defended 
and disunited kingdom would be incapable to resist. He 
was to return , not as his brother, alone and unarmed , 
strong only in the consentient voice of the nation , but 
amidst the bayonets of 3o,ooo French auxiliaries. These 
were the pledges of just and constitutional rule, whom 
our patriot Jacobites invoked against the despotism of 
William III. It was from a king of the house of Stuart , 
from James 11 , from one thus encircled by the soldiers 
of Louis XIV, that we were to receive the guarantee of 
civil and religious, liberty. Happily the determined love 
of arbitrary power, burning unextinguished amidst exile 
and disgrace , would not permit him to promise , in any 
distinct manner, those securities which a large portion 
of his own adherents required. The Jacobite faction was 
divided between compounders and non-compouuders; 
the one insisting on the necessity of holding forth a pro- 
mise of such new enactments upon the king's restoration , 

' Macpherson's State Papers, i. 4^« These were all tones, except 
three or four. The great end James and his adherents had io view 
was to persuade Louis into an invasion of England ; their represen- 
tations, therefore, are to he taken with much allowance , and in some 
cases we know them to he false ^ as when James assures his brother 
of Versailles that three parts at least in four of the English clergy 
had not taken the oaths to William. Id. 409* 
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as might remove all jealousies as to the rights of the 
church and people ; the other , more agreeably to James's 
temper, rejecting every compromise with what they 
called the republican party at the expense of his ancient 
prerogative '. In a declak*ation which he issued from 
St. Germain in 1692 there was so little acknowledgment 
of error, so few promises of security, so many exceptions 
from the amnesty he offered , that the wiser of his parti- 
sans in England were willing to insinuate that it was not 
authentic '*, This declaration , and the virulence of Ja- 
cobite pamphlets in the same tone , must have done 
harm to his caused He published another declaration 
next year at the earnest request of those who had se- 
ceded to his side from that of the revolution , in which 
he held forth more specific assurances of consenting to 
a limitation of his prerogative ^. But no reflecting man 

' Macpherson , 4^^* Somers' Tracts, xi. 94. This is a pamphlet of 
the time, exposing the St. Germain faction, and James's un-willing- 
uess to make concessions. It is coniirmed by the most authentic do- 
cuments. 

' Ralph, 35o. Somers' Tracts, x. an. 

3 Many of these Jacohite tracts are printed in the Somer^ Collec- 
tion, -vol. X. The more we read of them, the more cause appears for 
thankfulness that the nation escaped from such a furious party. They 
confess, in general, very little error or misgoyernment in Jantes, bat 
abound with malignant calumnies on his successor. The name of 
Tullia is repeatedly given to the mild and pious Mary. The best of 
these libels is styled " Great Britain's just Complaint, " (p. 4'9) ''y 
sir James Montgomery , the false and fickle proto-apostate of whiggism. 
It is written with singular vigour, and even elegance; and rather 
extenuates than denies the faults of the late reign. 

* Ralph, 41 S- Sec the Life of James, 5oi. It contains chiefly aa 
absolute promise of pardon , a declaration that he would protect and 
defend the church of England as established by law, and secure to its 
members all the churches , universities, schools , and colleges, together 
with its immunities, rights, and privileges , a promise not to dispense 
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could avoid perceiving that such promises wrung from 
his distress were illusory and insincere , that in the exult- 
ation of triumphant loyalty, even without the sword of 
the Gaul thrown into the scale of despotism , those who 
dreamed of a conditional restoration , and of fresh gua- 
rantees for civil liberty, would find , like the preshyte- 
rians of 1660 , that it became them rather to be anxious 
about their own pardon , and to receive it as a signal 
boon of the king's clemenoy. The knowledge thus ob- 

with the test , and to leave the dispensing power in other matters to 
be explained and limited by parliament , to give the royal assent to 
bills for frequent parliaments, free elections, and impartial trials, and 
to confirm such laws made under the present usurpation as should be 
tendered to him by parliament. ** The king , " he says himself, '^ was 
sensible he should be blamed by several of his friends for submitting 
to such hard terms; nor was it to be wondered at, if those who knew 
not the true condition of his affairs were scandalized at it; but after 
all he had nothing else to do. '* P. 5o5. He was so little satisfied with 
the articles in this declaration respecting the church of England, that 
he consulted several French and English divines, all of whom, 
including Bossuet, after some difference, came to an opinion that he 
could not in conscience undertake to protect and defend an erroneous 
church. Their objection, however, seems to have been rather to the 
expression than the plain sense; for they agreed that he might pro- 
mise to leave the protestant church in possession of its endowments 
and privileges. Many too of the English Jacobites , especially the non- 
juring bishops , were displeased with the declaration , as liAiiting the 
prerogative, though it contained nothing which they were not 
clamorous to obtain from William. P. 5i4* A decisive proof how 
litde that party cared for civil liberty, and how little would have 
satisfied them at the revolution , if James had put the church out of 
danger ! The next paragraph is remarkable enough to be extracted 
fc^ the better confirmation of what I have just said. '* By this the king 
saw he had outshot himself more ways than one in this declaration , 
and therefore what expedient he would have found in case he had 
been restored , not to put a force either upon his conscience or hofiour, 
does not appear, because it never came to a trial; but this is certain , 
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tained of James's incorrigible obstinacy seems gradually 
to kaye convinced the disaffected that no hope for the 
nation or for themseWes could be drawn from his rcstora* 
tion ' . His connexions with the treacherous counsellors 
erf William grew weaker, and even before the peace of 
Ryswick it was evident that the aged bigot could never 
wield again the sceptre he had thrown away. -The scheme 
of assassinating our illustrious sovereign , which some of 
James's desperate zealots had devised without his privity, as 

his church of England friends absolved him beforehand, and sciU 
hini word , that if he considered the preamble and the very terms of 
the declaration , he was not bound to stand by it , ov to pat it out 
verbatim as it was worded; that the changing some expressions and 
ambiguous terms , so long as what was principally aimed at had been 
kept to , could not be called a receding from his declaration , no more 
than a new edition of a book can be counted a different woik , though 
C(HTected and amended. And. indeed the preamble showed his pro- 
mise was conditional , which they not performing ^ the king could 
not be tied; for my lord Middleton had writ, that if the king signed 
the declaration^ those who took it engaged to restore him in three or 
four months after; the king did his part , but their failure must needs 
take off the king's future obligation. " 

In a Latin letter, the original of which is written in James's own 
hand, to Innocent XII, dated from Dublin, Nov. 36, 1689, he 
declares himself *' Catholicam fidem reducere in tria regna stataisse." 
Somers' Tracts, x. 559. Though this may have been drawn ap by t 
priest, I suppose the king understood what he said. It appears also 
by lord Balcarras's Memoir, that lord Melfort had drawn up tbe 
declaration as to indemnity and indulgence in such a manner, that 
the king might break it whenever he pleased. Somers' Tracts, xi. Siy- 

' The protestants were treated with neglect and jealonsy , whatever 
might have been their loyalty, at the court of James, as they ^ere 
afterwards at that of his son. The incorrigibility of this Stuart fiimiiy 
is very remarkable. Kennet , 638 and 788 , enumerates many instan 
Sir James Montgomery, the earl of Middleton, and others, 
shunned at the court of St. Germaiin as guilty of this sole crinae of 
heresy, unless we add that of wishing for legal securities. 
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may charitably and even reasouably be supposed ' , gave 
a fatal blow to the interests of that faction. It was 
instantly seen that the murmurs of malecontent whigs 

' James himself explicitly denies, in the extracts from his Life 
puhlisbed by Macpherson , all participation in the scheme of killing 
WiDiam , and says that he had twice rejected proposals for bringing 
him off aliye; though it is not trne that he ^eaks of the design with 
indignation , as some have pretended. It was very natural , and yery 
conformable to the principles of kings , and others besides kings , in 
forroer times , that he should have lent an ear to this project ; and as 
to James's moral and religious character, it was not better than that 
of Clarendon, whom we know to have countenanced similar designs 
for the assassination of Cromwell, tn fact , the receiTed code of ethics 
has been improTed in this respect. We may be sure at least that those 
who ran such a risk for James's sake expected to be thanked and 
rewarded in the event of success. I cannot , therefore , agree with 
Dalrymple , who says that nothing hut the fury of party could hare 
exposed James to this suspicion. Though the proof seems yery short 
of conviction , there are some facts worthy of notice, i. Burnet posi- 
tively charges the late king with privity to the conspiracy of Grandval, 
executed in Flanders for a design on William's life, 1693 (p. pS), 
and this he does with so much particularity , and so little hesitation , 
that he seems to have drawn his information from high authority. The 
sentence of the court-martial on Grandval also alludes to James's 
knowledge of the crime (Somers' Tracts, x. 58o), and mentions 
expressions of his, which, though not conclusive, would raise a 
strong presumption in any ordinary case. a. William himself, in a 
memorial intended to have been delivered to the ministers of all the 
allied powers at Ryswick, in answer to that of James (Id. xi. io3. 
Ralph, 730), positively imputes to the latter repeated conspiracies 
against his life; and he was incapable of saying what he did not 
believe. In the same memorial he shows too much magnanimity to 
assert that the birth of the prince of Wales was an imposture. P. 111. 
3. A paper by Charnock , undeniably one of the conspirators, addressed 
to James , contains a marked allusion to William's possible death in a 
short time ; which even Macpherson calls a delicate mode of hinting 
the assassination-plot to him. Macpherson, State Papers, i. 519. 
Compare also State Trials, xii. i3a3. 13217. 1339. 4* Somerville, 
though a disbeliever in James's participation, has a very curious 
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had nothing in common with the disaffection of Jaco- 
bites. The nation resounded with an indignant cry against 
the atrocious conspiracy. An association abjuring the 
title of James , and pledging the subscribers to revenge 
the king's death , after the model of that in the reign of 
Elizabeth , was generally signed by both houses of parlia- 
ment , and throughout the kingdom ' . The adherents of 

quotation from Lamberti, tending to implicate Loais XIV, p. 4^8; 
and we can hardly suppose that he kept the other out of the secret. 
Indeed , the crime is greater and less credible in Louis than in James. 
But devout kings have odd notions of morality ; and their confessors, 
I suppose , much the same. I admit, as before, that the evidence falls 
short of conviction; and that the verdict,' in the language of Scots 
law , should be, Not Proven; but it is too much for our Stuart apolo- 
gists to treat the question as one absolutely determined. Documents 
may yet appear that will change its aspect. 

I leave the above paragraph as it was written before the publication 
of M. Mazure's valuable History of the Revolution. He has therein 
brought to light a commission of James to Crosby, in 1693, autho- 
rising and requiring him ''to seize and secure the person of the 
prince of Orange, and to bring him before us, taking to your assist- 
ance such other of our faithful subjects in whom you may place con- 
fidence. " Hist, de la R^vol. iii. 443* It 's justly observed by M. Ma- 
zure, that Crosby might think no renewal of his authority necessary 
in 1696 to do that which he had been required to do in 1693. If we 
look attentively at James's own language, in Macpherson's extracts, 
without much regarding the glosses of Innes , it will appear that he 
does not deny in express terms that he had consented to the attempt 
in 1696 to seize the prince of Orange's person. In the commission to 
Crosby he is required not only to do this, but to bring him before the 
king. But is it possible to consider this language as any thing else thao 
an euphemism for assassination ? 

Upon the whole evidence , therefore , I now think that James was 
privy to the conspiracy , of which the natural and inevitable conse- 
quence must have been foreseen by himself; but I leave the text as it 
stood, in order to show that I have not been guided by any prejudice 
against his character. 

' Pari. Hist. 991. Fifteen peers and ninety-two commoners refused. 
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the exiled family dwindled into so powerless a minority^ 
that they could make no sort of opposition to the act of 
settlement , and did not recover ah efficient character as 
a party till towards the latter end of the ensuing reign. 

Perhaps the indignation of parliament against those 
who sought to bting back despotism through civil war 
and the murder of an heroic sovereign was carried too 
far in the bill for attainting sir John Fen wick of treason. 
Two witnesses , required by our law in a charge of th^t 
nature , Porter and Goodman , had deposed before the 
grand jury to Fenwick's share in the scheme of invasion , 
though there is no reason to believe that he was privy to 
the intended assassination of the king. His wife subse- 
quei^tly prevailed on Goodman to quit the kingdom ^ and 
thus it became impossible to obtain a conviction in the 
course of law. This was the apology for a special act of 
the legislature , by which he suffered the penalties of 
treason. It did not , like some other acts of attainder, 
inflict a punishment beyond the offence , but supplied 
the deficiency of legal evidence. It was sustained by the 
production of Goodman's examination before the privy- 
council 5 by the evidence of two grand-jurymen as to the 
deposition he had made on oath before them , and on 
which they had found the bill of indictment. It was also 
shown that he had been tampered with by lady Mary 
Fenwick to leave the kingdpm. This was undoubtedly as 
good secondary evidence as can well be imagined ; and 
though in criminal cases such evidence is not admissible 
by courts of law ^ it was plausibly urged that the legis- 

The names of the latter were circulated in a printed paper, which the 
house voted to be a breach of their privilege, and destruction of the 
freedom and liberties of parliament. Oct. 3o, 1696. This, however y 
shows the unpopularity of their opposition. 
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lature might prevent FenTrick from taking adTaalJige of 
his own underhand manageaient , without transgressing 
the moral rules of justice , or erext setting the dangerous 
precedent of punishing treason upon a single testiinoiiy. 
Yet , upon the whole , the importance of adhering to the 
stubhorn rules of law ia matters <^ treason is so weighty, 
and the difficulty of keeping such a body as the house 
of commons within any less precise limits so manifest , 
that we may well concur with those who thought sir 
Xohn Fenwick much too inconsiderable a person to war- 
rant such an anomaly. The jealous sense of liberty pre- 
Talent in William's reign produced a very stroiig oppoa- 
tion to this bill of attainder ^ it passed in each house , 
especially in the lords , by a small majority *. Nor perhaps 

' Burnet; see the notes on the Oidbrd edition. Ralph, 691. Hic 
niotioil for bringing in the bill, Nov. *6, 1696, was carried by 169 tD 
61 ; bat this majority lesseneid at ev«ry stage : and the final dirisioft 
was^only 1^9 to i56. In the lords it passed by 68 to 61 ; several whigs, 
.and even the duke of Devou^ire, then lord steward, TOting in the 
minority. Pari. Hist. 996 — 11 54- Marlborough probably made prince 
-George of Denmark support the measure. Shrewsbury Qarrespoiad- 
ence, 449- Many remarkable letters on the subject are to be foondiB 
this collection ; hut I warn the reader against trusting any part of the 
volume except the letters themselves. The editor has, in defiance of 
notorious facts , represented sir John Fenwick's disclosures as false, 
and twice charges him with prevarication (p. 404)9 using tbe word 
without any knowledge of its sense, in declining to answer qiiesti<Mi 
fxut to him by members of the house of commons, which be coidd 
not have answered without inflaming the animosity that sought his 
life. 

It is said, in a note of lord Hardwicke on Burnet, that ** the king, 
before the session, had sir John Fenwick brought to tbe cahbiet 
council , where he was present himself. But sir John would not exphin 
bis paper. " See also Shrewsbury Correspondence , 4199 et post. The 
truth was, that Fenwick having had his information at second-hand, 
could not prove his assertions, and feared to make bis case worse by 
repeating them. 
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would it have been carried but for Fenwick's imprudent 
disclosure, in order to save his life, of some great states- 
men's intrigues with the late king ^ a disclosure which 
he dared not , or was not in a situation to confirm , but 
which rendered him the victim of their fear and revenge. 
Russell , one df those ax)cused , brought into the com- 
mons the bill of attainder ; Marlborough voted in favour 
of it , the only instance wherein be quitted the tories^; 
Godolpfain and Bath, with mere humanity, took the other 
side ^ and ^rewsbury , who could not easily vote against 
the court , absented himiself from the boose of lords '. 
It is now wdl known that Fen wick's discoveries went not 
a step beyond the truth. Their effect , liowever wtts,bene- 

* Godolpktn , "wbo was then first commissioner of the trensnry , not 
much to the likii^^ of the whi^s, seens to ha<ve been kicked hy Sun- 
derland into retiring from office on this occasion. Id. 41 S* Shrews- 
hvary , secretary of state , could hardly be restrained by the king and 
his own friends from resigning the seals as soon as he knew of Fen- 
wick's accnfiation. His bdiavionr shows either a consciousness of gfiilt, 
or an inconceivable cowarehee. Yet at first he wrote to the king, pre- 
tending to mention candidly all that had passed between him and the 
earl of Middleton, which in fact amounted to nothing. P. 147. This 
letter , however , seems to show that a story which has been several 
times told , and is confirmed by the biographer of James If and by 
Macpherson's Papers , that William compelled Shrewsbury to accept 
office in 1693 , by letting him know that he was aware of his connexion 
with St. Germain, is not founded in truth. He could hardly have 
written in such a style to the king with that fact in his way. Mon- 
mouth, however, had some suspicion of it, as appears by the hints 
he furnished to «ir J. Fenwick towards estdblishing the charges. 
P> 4S0. Lord Djtftmouth, full of inveterate prejudices against the 
king, charges him with personal pique against sir John Fenwick, 
and with instigating members to vote for the bill. Yet it rather 
seems that he was, at least for some time, by no means anxious for it. 
Shrewsbury Correspondence : and compare Coxe's Life of Marlbo- 
rough, i. 63. 
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ficial to the state , as by displaying a strange want of se- 
crecy in the court of St. Germain , Fenwick never 
haying had any direct communication with those he ac- 
cused , it caused Godolphin and Marlborough to break off 
their dangerous course of perfidy. ' 

Amidst these scenes of dissension and disaffection , and 
amidst the public losses and decline which aggravated 
them , we have scarce any object to contemplate with 
pleasure , but the magnanimous and unconquerable soul 
of William. Mistaken in some parts of his domestic policy, 
.unsuited by some failings of his character for the English 
nation, it is still to his superiority in virtue and energy 
over all her own natives in that age that England is in- 
debted for the preservation of her honour and liberty , 
not at the crisis only of the revolution , but through die 
difficult period that elapsed until the peace of Ryswick. A 
war of iiine years , generally unfortunate , unsatisfact(H*y 
in its result , carried on at a cost unknown to former 
times, amidst the decay of trade , the exhaustion of re- 
sources , the decline , as there seems good reason to be- 
lieve, of population itself, was the festering wound that 
turned a people's gratitude into factiousness and treachery. 
It was easy to excite the national prejudices against cam- 
paigns in Flanders , especially when so unsuccessful , and 
to inveigh against the neglect of our maritime power. Yet 
unless we could have been secure against invasion , which 
Louis would infallibly have attempted , had not his whole 
force been occupied by the grand alliance , and which in 
the feeble condition of our navy and commerce at one 
time could not have been impracticable , the defeats of 
Steenkirk andLanden might probably have been sustained 

' Life of James, ii. 558. 
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at home. The war of 1689 , and the great confederacy 
of Europe, which William alone could animate with 
any steadiness and energy , were most evidently and un- 
deniahly the means of preserviiig the independence of 
England. That danger , which has sometimes heen ih 
our countrymen's mouths with little meaning ; of heco^- 
ming a province to France , was then close and aictual ; 
for I hold the restoration of the house of Stuart to be but 
another expression for that ignominy and servitude. 

The expense, therefore^ of this war must not be 
reckoned unnecessary , nor must we censure the govern- 
ment for that small portion of oiir debt which it was 
compelled to entail on posterity '. It is to the honour of 
William's administration , and of his parliaments , not 
always clear-sighted , but honest and zealous for the pub- 
lic weal,' that they deviated so little from the praise- 
worthy, though sometimes impracticable policy of pro- 
viding a revenue commensurate with the annual expen- 
diture ; The supplies annually raised during the war were 
about five millions, more than double the revenue of 

' The debt at the king's death amounted to 16,394,701!., of which 
above three millions were to expire in 1710. Sinclair's Hist, of Re- 
yenne, i. 4^^ (third edition). Of this suib 664,i63i. was incurred be- 
fore the revolution , being a part of the money of which Charles II 
had robbed the public creditor by shutting up the exchequer. Iti- 
terest was paid upon this down to i683 , when the king stopped it. 
The legislature ought undoubtedly to have done justice more effec- 
tually and speedily than by^passing an act in 1699 , which was not to 
take effect till December 35, 1705, from which time the excise was 
charged with three per cent, interest on the principal sum of 
3,3a8,5a61. subject to be redeemed by payment. of a moiety. No com- 
pensation was given for the loss of so mapy years' interest. la and 
i3 W. HI. c. la §. i5. Sinclair, i. 397. State Trials, xiv. i , et post. 
According to a particular statement in Somers' Tracts, xii. 383 , the 
receipts of the exchequer, including loans, during the whole reign 

III. 26 
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Jamea It. But a great decline took place in the produce 
of the taxes hy which that revenue was levied. In 1693 
the cqstoips had dwindled to less than half their amount 
hefore the revolution ^ the excise duties to little more 
than half ' . This rendered heavy impositions on land 
inevitahle-, a tax always obnoxious, and keeping op 
disaffectiw in the most powerful class of the community. 
The first land-tax was imposed in 1690 at the rate of 
three shillings }n the pound on the rental , and it con- 
tinued ever afterwards to be annually granted , at dif-* 
ferent rates, hut commonly at four shillings in the pcmad , 
tiU it was made perpetual in 1798. A tax of twenty per 
cent, might well seem grievous ; and the notorious ine- 
quality of the assessment in different counties tended ra- 
ther to aggravate the burthen upon those whose contri- 
bution was the fairest. Fresh schemes of finance were 
devised , aud , on the whole, patiently borne by a jaded 
people. The Bank of England rose under the auspices of 
the whig party , and materially relieved the immediate 
exigencies of lihe governm^it , while it palliated the 

of William, amounted to rather more tlian 71,000,000!. The author of 
the Letter to the Hct. T. Carte , in answer to the latter*s LeUer to a 
Bystander, estimates the sum^ raised under Charles 11^ from Cfaristnas 
1660, to Christmas, 1684 9 at 4^,333,9i3l. CactQ had made them only 
3i,474»3^^l* But his estimate is evidently false aad dc^ptive. Both 
reckon the gross, produce, not the exchequer payments. This, contro- 
versy was ajsout the year 1743* Accox^ng to Sinclair,. Hist, of Reveoue, 
i. 3og, Carte had. the Is^X word ; hat ( cannot conceive how he answered 
the above-mentioned letter to him. Whatever might he the relative 
expenditure of the two deigns, it is evideiit that the war of 1689 was 
brought on.) iA a great measure , by the cprrupt policy of Charles. IL 
' Davenant , Essay on Ways and Means. Id another of hu tracti, 
vol. ii. 366 , edit. 1771 , this writer computes the payments oP the 
state in 168Q at one shilling in thepound.of the naticmal income; bat 
after th^ war a^two shillings. and sixpence.. 
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general distress , discounting bills and lending mone^ ai: 
an easier rate of interest. Tet its notes were depreciated 
twenty per cent, in exchange for silvei* , and exchequer 
tallies at least t\^ice as much , till they were funded at an 
interest of eight per cent * . But these resources generally 
falling yery ^hort of calculation , and being anticipiated at 
»uch an exorbitant discount, a constahtly iticreasing defi- 
ciency arose, and ptiblic credit sunk so low, that about the 
year i6g6 it was hardly possible to pay the fleet and army 
from month to month , and a total brankruptcy seemed 
neslr at hand. Th6se distresses again were enhanced by the 
deptetiation of the eirciilating coin , and by the bold 
remedy of a re*- coinage, which made the infimediate 
8tagnatioii of commerce more complete. The mere ope- 
ration of exchtoging the worn silver coin for the neT^, 
which Mr. Montague had the courage td do without lower- 
ing th^ standard , cost the goyei^nment two niillions and 
a half. Certainly (Ifc vessel of our commonwealth has 
never been so clo^ to shipwreck as ih' this period ; we 
have seen the storm raging in still greater terror round 
our heads , but with far stouter pranks and tougher ca- 
bles to confront and ride through it. 

Tho^e who accused William of riegleeting the ma^ 
ritime force of England knew little what they said , or 
cared little about its truth*. A soldier and a native of 

' Godfrey's Short Account of Bank of England, in Somers' Traict^ ^ 
xi. 5. Kennet's Goinplete Hist. iii. 7a 3. Ralph, 681. Shrewsbury F»- 
pers. Macpherson*s Annals of Commerce, A. D. 1697. Sinclair's Hist^ 
of Revenue. 

^ '* Nor is it true that the sea was neglected ; for I think durin^g 
much the greater part of the war which began in 1689 we wci^e ek»- 
tirely masters of the sea, by our victory in 1693, which was onfy 
three yedrs after it broke out ; so that for seven years we carried the 
broom. And for any neglect of our sea affairs otherwise, I believe , I 
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Holland, he naturally looked to the. Spanish Netherlands 
as the theatre on which the battle of France and Europe 
was to be fought. It was by the possession of that country 
and its chief fortresses that Loais aspired to hold Hotland 
in vassalage, to menace the coasts of England, and to 
keep the Empire under his influence. And if with the 
assistance of those brave regiments , who learned in the 
well-contested, though unfortunate battles of that war, 
the skill and discipline which made them conqaerors in 
Ae next , it was found that France was still an overmatch 
for the allies , what would have been eflfected against her 
by the decrepitude of Spain , the perverse pride of Aus- 
tria , and the selfish disunion of Germany ? The commerce 
of France might perhaps have suflFered more by an ex- 
clusively maritime warfare ; but we should have obtained 
this advantage , which in itself is none , and would not 
have essentially crippled her force , at the price of aban- 
doning to her ambition the quarry it had so long in pur- 
suit. Meanwhile the naval annals of this war added much 
to our renown ; Russell , glorious in his own despite at 
La Hogue , Rooke and Shovel kept up the honour of the 
English flag. After that great victory, the enemy never 
encountered us in battle ; and the wintering of the fleet 

may in few words prove thai all the pirinces since the Conquest never 
made so remarkable an improvement to our naval strength as kiog 
William. He [Swift] should have been told, if he did not know, 
what havoc the Dutch had made of our shipping iu king Charles the 
Second's reign; and that his successor, king James the Second, bw 
not in his whole navy fitted out to defeat the designed invasion of 
the prince of Orange an individual ship of the first or second rank, 
which all lay neglected , and mere skeletons of former services , it 
their moorings. These this abused prince repaired at an immense 
charge, and. brought them to their pristine magnificence." Answer to 
Swift's Conduct of the Allies, in Somers' Tracts, xiii. a47« 
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at Cadiz in 1694 9 a measure determined by William's 
energetic mind , against the advice of his ministers , and 
in spite of the fretful insolence of the admiral , gave us 
so decided a pre-eminence both in the Atlantic and Me- 
diterranean seas, that it is hard to say what more could 
have been achieved by the most exclusive attention to 
the navy * . It is true that , especially during the first part 
of the vrar , vast losses were sustained through the cap- 
ture of merchant ships ^ but this is the inevitable lot of a 
commercial country, and. has occurred in every war, 
until the practice of placing the traders under convoy of 
armed ships was introduced. And when we consider the 
treachery which pervaded this service , and the great fa- 
cility of secret intelligence which the enemy possessed , 
we may be astonished that our failures and losses were 
not more complete. 

The treaty of Ryswick was concluded on at least as 
fair terms as almost perpetual ill fortune could warrant 
us to expect. It compelled Louis XIV to recognize the 
king's title, and thus both humbled the court of St. Ger- 
main , and put an end for several years to its intrigues. 
It extinguished , or rather the war itself had extinguished , 
one of the bold hopes of the French court , the scheme of 
procuring the election of the dauphin to the empire. It 
gave at least a breathing time to Europe ^ so long as the 

' Dalrymple has remarked tiie important' consequences of this hold 
measure; hut we have learned only hy the puhlication of lord Shrews- 
bury's Correspondence, that it originated with the king, and was 
carried through hy him against the mutinous remonstrances of Rus- 
sell. See pp. 68. io4> 901. a 10. 234* This was a most odious man; 
as ill-tempered and violent as he was perfidious. But the rudeness 
with which the king was treated by some of his servants is very re- 
markable. Lord Sunderland wrote to him at least with great blunt-; 
ness. Hardwicke Papers , 444' 
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feeble lamp of Charles II's life should contiuue to glim- 
mer 9 during which the fate of his vast succession might 
possibly, be regulated without injury to the liberties of 
Europe'. But to those who looked with the king's eyes 
on the prospects of the continent , this paoificatiou oould 
appear nothing else than a preliminary ariaistice of vigi- 
lance and preparation. He knew that the Spanish' domi- 
nions , or at least as large a portion of them as could be 
grasped by a powerful arm , had b^eq for more than thirty 
years the object of Louis XIV. ' The acquisitions of that 
monarch at Aix-^la-*Chapelle and Nimeguen had been 
oomparatively trifling, and seem hardly enough to justUy 
the dread that Europe felt of his aggressions. But in con- 
tenting himself for the time with a few strong towns, or 
a moderate district , he constantly kept in view the weak- 
ness of the king of Spain's constitution. The queen's re- 
nunciation of her right of succession was invalid in the 
jurisprudence of his court. Sovereigns, according to the 

' The peace of'Ryswick was absolutely neoesaary, not only ou ac- 
cQiuit of th^ 4^fe9tioii of the 4a^e of ^laTqjy , pkd. thf manifest diss^* 
yastage with which the allies carried on the war, h^t because public 
credit in England was almost annihilated » and it was hardly possible 
to pay the army. The extreme distress for money is forcibly dis- 
played in some of the king's letters to lord Shrewsbury. P. 1 14 » etc 
These were in 1696, tbe yery nqdir of £|igliah prosperity; from 
which , by the fayour of Proyidence and the buoyant energies of the 
nation, we haye, though. not quite with an uoAform motioii, culmi- 
nated lo our pres^OLt heigbi (1834)- 

If the treaty could baye been coocluded on thie basis originally laid 
down , it would eyen haye been honourable. But the French rose in 
tbeir terms during the negotiation , and tbrough the selfisba^s of 
Austria obtained Strasburgb, which they bad at Bigt offered to relin- 
quish , and were yery near getting Luxemburg. Shrewsbury Corres- 
pondence, 3i6, etc. Still the terms were better than tboae offered in 
1693^ which William has been censured for refusing. 
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public law of France ^ uticontrolkble by the rights of 
others ^ were incapable of limiting their own. They 
might do all things but guarantee the privileges of th^ir 
subjects or the independence of foreign states. By the 
queen of France's. death het* claim upoti the inheritance 
of Spain was devolved upon the dauphin ; so thdt ulti- 
mately , and virtually in the first idstatiee , the twd gi*eat 
monarchies would be consolidated ^ and a dingle will 
would direct a force much inote than e(|ual to all the 
rest of Europe. If we admit that every little oscillation 
in the balance of power has sometimes been too minutely 
regarded by English statesmen ^ it Would be absurd to 
contend that such a subversion of it as the union of 
France and Spain under otie head did not most seriously 
threaten both the independence of England and HoUatid 
and the protestant religion. 1 

The house of commons which sat at the ecmclusion of 
the treaty of Ryswick , chiefly composed of whigs , atid 
having zealously c6-0perated in the prosecution of the late 
war^ could not be supposed lukewarm in the caUse of li- 
berty, or indifferent to the aggrandizement of France. 
But the nation's exhausted state seemed to demand an 
intermission of its burthens y and revited the natural 
and laudable disposition to frugality which had charac- 
terised in all foi^mer times an Englisb parliament. The 
arrears' of the war, joined to loans made during its pro- 
gress , left a debt of about seventeen millions , which ex- 
cited much inquietude , and evidently could not be dis- 
charged but by steady retrenchment and uninterrupted 
peace. But , more than this , a reluctance to see a stand- 
ing army established prevailed among the great majority 
both of whigs and tories. It was unknown to their ances- 
tors — this was enough for one party-, k was dangerous 



^ 
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to liberty — ^this alarmed the other. Men of ability and 
boniest, intention , but , , like most speculartive politicians 
of the sixteenth and seventeenth centuries , rather too 
fond of seeking analogies in ancient history , influenced 
the public opinion by their writings , and carried too far 
the undeniable truth , that a large army at the mere con- 
trol of an ambitious prince may. often overthrow the K- 
berties of a people '. It was not sufficiently remembered, 
that the Bill of Rights , the. annual mutiny bill , the necesr 
sity of annual votes of supply for the maintenance of a 
regular army, besides, what was far more than all, the 
publicity ot all acts of government , and the strong spirit 
of liberty burning in the people , had materially dimi- 
nisihed ^ danger which it would not be .safe entirely to 
conteirn. 

I Such , however , was the influence of what may be 
called the constitutional antipathy of the English in that 
age to a regular army , that the commons , in the first 
session after the peace , voted that all troops' raised since 
1680 should be disbanded, reducing the forces to aboat 
7 000. men, which they were with difficulty prevailed 
upon to augment to 1 0,000 *. They resolved, at the 
same time, that, '' in a just sense and acknowledgment 
of what great things his majesty has done for these king- 
doms , a sum not exceeding 700,0001. be granted to his 
majesty during his life, for the support of the civil list." 

■ Moyle now published his '* Argument , showing that a standiDg 
prmy is inconsistent with a free government, and absolutely destine- 
tive to the constitution of the English monarchy, '* (State Tracts, 
ii. 56/j ) and Trenchard his History of Standing armies in England. 
Id. 653. Other pamphlets of a similar description may be found in the 
same volume. 

? Journals, 11 Dec. 1697. ^^^^^ Hist. 1 167. 
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So ample a gift from an impoverished nation is the 
strongest testimony of their affection to the king*. But 
he was justly disappointed by the former vote, which, 
in the hazardous condition of Europe, prevented this 
country from wearing a countenance of preparation , 
more likely to avert than to bring on a second conjQict. 
He permitted himself, however, to carry this resentment 
too far , and lost sight of that subordination to the law 
which is the duty of an English sovereign, when he 
evaded compliance with this resolution of the commons , 
and took on himself the unconstitutional responsibility 
of leaving sealed orders, when he went to Holland, that 
16,000 men should be kept up , without the knowledge 
of his ministers, which they as unconstitutionally obeyed. 
In the next session a new parliament having been elected, 
full of men strongly imbued with what the courtiers' 
styled commonwealth principles, or an extreme jealousy 
of royal power ", it was found impossible to resist a di- 

' Journals, 21 Dec. 1697. Pari. Hist. 5. 1168. It was carried by 
aaS to 86. 

* " The elections fell generally," says Burnet, " on men who were 
in the interest of gOTernment; many of them had indeed some po- 
pular notions , which they had drank in under a bad goYernment , 
and thought this ought to keep them under a good one ; so that those 
-who wished well to the public did apprehend, great difHculties in 
managing them. ** Upon which Speaker Onslow has a very proper 
note : ^* They might happen to think , " he says , ** a good one might 
become a bad one, or a bad one might succeed to a good one. They 
were the best 'men of the age, and were for maintaining the revolu- 
tion government by its own principles, and not by those of a govern- 
ment it had superseded." " The elections , we read in a letter of Mr. 
Montague, Aug. 1698 , have made a humour appear in the countries 
that is not very comfortable to us who are in business. But yet after 
all f the present members are such as will neither hurt England nor 
this government , but I believe they must be handled very nicely." 
i>hrewsbury Correspondence, 55 1. This parliament, however, fell 
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minution of the army to 7000 troops'. These too were 
TOted to be na tildes of the British dominions; and the 
king incurred the severest mortifiqation of his reign , in 
the necessity of sending hack his regiments of Dutch 
guards and French refugees. The messages that passed 
between him and the parliament bear witness how deeply 
he felt , and how fruitlessly he deprecated this act of un- 
kindness and ingratitude , so strikingly in contrast with 
the deference that parliament has generally shown to the 
humours aind prejudices of the crown , in matters of fair 
higher moment*. The foreign troops were too numerous, 
and it would have been politic to conciliate the nalional- 
ity of the multitude by reducing their number ; yet they 
had claims which a grateful and generous people should 
not have forgotten : they were, many of them , the chi- 
valry of protestantism , the Hugonot gentlemen who had 
lost all but their swords in a pause which we deemed our 
own *, they were the men who had terrified James from 
Whitehall , and brought about a deliverance , which , to 
speak plainly, we had neither sense nor courage to achieve 

into a great miMake abont the reducti<ni of the army, aa Bolingbroke 
in his Letters on History very candidly admits , though connected with 
those who had voted for it. 

' Journals, 17 Dec. 1698. Pari. Hist. 1191. 

* Journals, 10 Jan. 18, so, and aS March. Lords* Je«mal», 8 Feb. 
Pari. Hist. 11 67, 119E. Ralph, 808. Buriiet, 919c It is now beycnd 
doubt , that WiHtam had serioua thonghta of quitting the govetn- 
ment, and retiring to Holland , sick of the faction and ingmtitiide of 
this nation. — Shrewsbury Correspondence ,571. Hardwicke Papers, 
36i. This was in his character, and not like the vulgar stovy wIm^ 
that retailer of all gossip , Dalrymple , calls a welt-authentieated tra- 
dition, that the king walkied furiously round his room , exelaimiiif , 
** If I had a son , by G— the guards should not leave me. " It would 
he vain to ask how this son would have embled hia to keep thea 
against the bent of the parliament and people. 
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for ourselves, or which at least we could never have 
achieved without enduring the convulsive throes of 
anarchy. 

There is , if not mere apology for the conduct of the 
eommons , yet more to censure on the king's side , in 
another scene of humiliation which he passed through t 
in the business of the Irish forfeitures. These confisca-" 
tions of the property of those who had fought on the 
^de of James, though , in a legal sense, at the crown'» 
disposal ^ ought undoubtedly to have been applied to the 
public service. It was the intention of parliament that 
two-thirds at least of these estates should be .sold for that 
purpose ; and William had , in anaw^r to an address 
(Jan. 1690) , promised to make no grant of them till the 
matter should be considered in the ensuing session. Se* 
Teral bills were brought in to carry the original resolu-* 
tions into effect , but , probably through the influence of 
government, they always fell to the ground in one or 
other house of parliament. Meanwhile the king granted 
away the whole of these forfeitures, about a million of 
acres, with a culpable profuseness, to the enriching of 
his personal favourites , such as the earl of Portland and 
the countess of Orkney'. Yet as this had been done in 

■ The prodigality ofWilliam in gnmU to his laTonrites was an on- 
deniabte reproach to his reign. Charles II had , however, with moch 
greater profuseness, thongh mueh less blamed for it, givea away 
almost all the crown lands in a few years after the restoration ; and 
the commons could not now he prevailed upon to shake those grants , 
which was urged by the court , in order to defeat the resumption of 
those in the present reign. The length of time , undoubtedly, made a 
considerable difference. An enocoHMis grant of the crown's, domanial 
rights in North Wales to the earl of Portland excited much clasaottr 
in 1697, and pcoduced a speech ^rom Mr. Price , afterwards a baroa 
of the exchequer , which was much extolled for its boldn^ , JW»I 
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the exercise of a lawful prerogative, it is not easy to 
justify the act of resumption passed in 1699. The pre- 
cedents for resumption of grants were obsolete and from 
bad times. It was agreed on all hands that the royal do- 
main is not inalienable ^ if this were a mischief , as could 
not perhaps be doubted , it was one that the legislature 
had permitted with open eyes , till there was nothing lefk 
to be alienated. Acts therefore of this kind shake the 
general stability of possession , and destroy that confi- 
dence in which the practical sense of freedom consists , 
that the absolute power of the legislature, which in 
strictness is as arbitrary in Ejngland as in Persia, will.be 
exercised in consistency with justice and. lenity. They 
are also accompanied for the most part., as appears to 
haye been the case in this instance of the Irish forfei- 
tures , with partiality and misrepresentation as well as 
violence^ and seldom fail to excite an odium, far more 
than commensurate to the transient popularity which at- 
tends them at the outset. * 

> 

But even if the resumption of William's Irish grants 
could be reckoned defensible, there can be no doubt 
that the mode adopted by the commons , of tacking , as 
it was called , the provisions for this purpose to a money 

rather to say, Tircilence and disafFection. This is printed in Pari. Hist. 
978 , and many other books. The king , on an address from the house 
of commons , revoked the grant , which indeed was not justifiable. 
His, answer on this occasion, it may here be remarked , was by its 
mildness and courtesy a striking contrast to the insolent rudeness with 
which the Stuarts , one and all , had invariably treated the house. 
Yet to this vomit were many wretches eager to return. 

* Pari. Hist. 117 1, isoi^etc. Ralph, Burnet, Shrewsbury Corres- 
pondence. See also Daveuant's Essay on Grants and Resumptions, 
and sundry pamphlets in Somers' Tracts , vol. ii. and State Tracts , 
temp. W, 3. vol. ii. 
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bill , so as to render it impossible for the lords eyea to 
modify them , without depriving the king of his supply , 
tended to subvert the constitution and annihilate the 
rights of a co-equal house of parliament. This most re- 
prehensible device, though not an unnatural consequence 
of their pretended right to an exclusive concern in mo- 
ney bills , had been employed in a former instance du- 
ring this reign'. They were again successful oo this occa- 
sion ; the lords receded from their amendments , and 
passed the bill at the king's desire , who perceived that 
the fury of the commons was tending to a terrible con- 
vulsion *. But the precedent was infinitely dangerous to 
their legislative power. If the commons , after some more 
attempts of the same nature, desisted from so unjust an 
encroachment , it must be attributed to that which has 
been the great preservative of the equilibrium in our go-' 
vernment, the public voice of a reflecting people, averse 
to manifest innovation , and soon offended by the intern-^ 
perance of factions. 

The essential change which the fall o( the old dynasty 
had wrought in our constitution displayed itself in such 
a vigorous spirit of inquiry and interference of parlia- 
ment with all the course of government , as , if not ab- 
solutely new , was more uncontested and more effectual 
than before the revolution. The commons indeed under 
Charles II had not wholly lost sight of the precedents 
which the long parliament had established for them ^ 
but not without continual resistance from the court , in 
which their right of examination was by no means ad- 
mitted. But the tories throughout the reign of William 

' In Feb. 1693. 

* See the same authorities , especially the Shrewsbury Letters , 
p. 60). 
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evinced a departure from the ancient principle* of their 
faction in nothing more than in asserting to the fullest 
extent the powers and privileges of the commons ^ and 
in the coalition they formed with the maleeontent whigs, 
if the men of liberty adopted the nickname of the men 
of prerogative , the latter did not less take up the maiims 
and feelings of the former^ The bad success and sus- 
pected management of public aflPairs co-operated with 
the strong spirit of party to establish this imiportant ac* 
cession of authority to the house of commons. In June 
1689, a special committee was appointed to inquire into 
the miscarriages of the war in Ireland , especially as to 
the delay in relieving Londonderry. A similar committee 
was appointed in the lords. The former re|K)rted se- 
verely against col. Lundy, governor of that etty, and the 
house addressed the king , that he might be sent over 
to be tried for the treasons laid to bis charge ' . I do not 
think there is any earlier precedent in the journals for 
so specific an inquiry into the conduct of a public officer, 
especially one in military command. It marks, there- 
fore , very distinctly the change of spirit which I have 
so frequently mentioned. No courtier has ever since Ten- 
tured to deny this general right of inquiry, though it is 
the constant practice to elude it. The right to inquire 
draws with k the necessary means , the examination of 
witnesses, records, papers, enforced by the strong arm 
of parliamentary privilege. In one respect alone these 
powers have fallen rather short; the commons do not 
administer on oath,, and having neglected to claim this 
authority in the irregular times when they could make a 
privilege by a vote , they would now perhaps find diffi- 

* Commons* Journals, June i. Aug. 12. 
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cfulty in obtaining it by consent of the house of peers. 
They renewed this committee for inquiring into the mis- 
carriages of the war in the next ses^on'. They went 
very fully into the dispute between the board of admi- 
ralty and admiral Russell, after the battle of La Hogue *, 
and the year after investigated the conduct of his sue- 
c^sor y Killigrew and Delaval , in the command of the 
channel fleet ^. They went, in the winter c^ 1694 , into a 
very long examination of the admirals and the orders 
issued by the admiralty during the preceding year ; and 
then voted that the sending the fleet to the Mediter- 
ranean, and the continuing it there this winter, has 
been to the honour and interest of his majesty and his 
kingdoms^. But it is hardly worth while to enumerate 
later instances of exercising a r%ht which had becoine 
indisputable -, and even before it rested on the basis of 
precedent could not reasonably be denied to those who 
might advise , remoi^trate , and impeach. 

It is not surprising, that after such important acquis 
sitions of power, the natural sfnrit of encroachment , or 
the desire to distress a hostile government , should have 
led to endeavours, which by their success would have 
drarwn the executive administration more directly into the 
haadls of parliament. A proposition was made by some 
peers, in December 1693 , for a committee of both houses 
to consider of the present state of the nation , and what 
advice should be given to the king concerning it. This 

* Id. Nov. I. 

* Pari. Hist. 657. Dalrymple. Coromons and Lords' Journals. 

^ Pari. Hist. 793. Delayal and Killigrew were Jacobites » whom 
William generously but imprudently put into the coihmand of the 
fleet. 

* Commons' Journals, 17 Feb. 1 6^4-5. 
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dangerous project was lost by 4B to 36 , several tories and 
dissatisfied whigs uniting in a protest against its rejec- 
tion '. The king had in his speech to parliament requested 
their advice in the most general terms , and this slight 
expression 9 though no more than is contained in the 
common writ of summons , was tortured into a pretext 
for so extraordinary a proposal as that of a committee of 
delegates , or council of state , which might soon have 
grasped the entire administration. It was at least a re- 
medy so little according to precedent , or the analogy of 
our constitution , that some very serious cause of dissa- 
tisfaction with the conduct of affairs could be its only 
excuse. 

Burnet has spoken with reprobation of another scheme 

engendered by the same spirit of inquiry and control, 

that of a council of trade , to be nominated by parliament, 

with powers for the effectual preservation of the interests 

of the merchants. If the members of it were intended to 

be immoveable , or if the vacancies were to be filled bjf 

consent of parliament , this would indeed have encroached 

on the prerogative in a far more eminent degree than the 

^ famous India bill of 1763 , because its operation would 

' have been more extensive and more at home. And even 

; if they were only named in the first instance , as has been 

usual in parliamentary commissioners of account or in- 
quiry, it would still be material to ask , what extent of 
power for the preservation of trade was to be placed in 
their hands. The precise nature of the scheme b not ex- 
plained by Burnet. But it appears by the Journals that 
this council were to receive information from merchants 
as to the necessity of convoys , and send directions to the 

' Pari. Hist. 941- Burnet, io5. 
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board of admiralty, subject to the king's control , to re^ 
ceive complaints and represent the same to the king, and 
in many other respects to exercise very important and 
aiiomalous functions. They were not, however, to be 
members of the house. But even with this restriction , it 
was too hazardous a departure from the general maxims 
of the constitution. ? 

The general unpopularity of William's administration , 
and more particularly ]the reduction of the forces, afford 
an ample justification for the two treaties of partition 
which the tory faction, with scandalous injustice and 
incQnsisteucy, turned to his reproach. No one could 
deny, that the aggrandizement of France by both of 
these treaties was of serious consequence. But accord- 
ing tQ English interests , the first object was to secure the 
Spanish Netherlands from becoming provinces of that 
pow^r ^ the next to maintain the real independence o( 
Spain £^nd the Indies. Italy was but the last in order, 
and though the possession of Naples s^nd Sicily, with the 
ports of Tuscany, as stipulated in the treaty of partition , 
would have rendered France absolute mistress of that 
whole country and of the Mediterranean sea , and essen- 
tially changed the balance of Europe , it was yet more 
tolerable than the acquisition of the whole monarchy in 
the hame of a Bourbon prince , which the opening of the 
supcession withoi^t previous arrangement was likely to 
produce. They at least , who shrunk from the thought of 
another war, and studiously de{)reciated the value of 
continental alliances , were the last who ought to have 
exclaimed against a treaty which had been ratified as the 

' Burnet, i63. Commons* Journals, Jan. 3i , ilygS-S. An abjuration 
of K. James's title in very strong terms was proposed as a qualifica- 
tion for members of this council; but this was lost by 19$ to 188. 

Hi. 27 
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sole means of gmng us soitielhing like security widiout 
the cost of fighting for it. Nothing, therefore, could be 
more unreasonable than the clamour of a tory house of 
commons in 1701 (for the malecontent whigs were now 
so consolidated with the tories , as in general to bear their 
name) against the partition treaties ^ nothing more nn&ir 
than the impeachment of the four lords , Portland, Or- 
focd y Somers and Halifax on that account. But we must 
at the same time remark , that it is more easy to vindicate 
the partition treaties themselves , than to reconcile the 
tRonduct of the ting and of some others with the princi- 
ples established in our constitution. William had taken 
these important negotiations wholly into his own bands, 
not even communicating them to any of his English mi- 
nisters, except lord Jersey, until his resolution was 
finally settled. Lord Somers as chancellor, had put the 
great seal to blank powers , as a legal authority to the 
negotiators, which evidently could not be valid, unless 
on the dangerous principle that the seal is conclusiTe 
against all exception '. He had also sealed the ratification 
of the treaty, though not consulted upon it, and though 
he seems to have had objections to some of the terms; 
and in both instances he set up the king's command as a 
sufficient defence. The exclusion of all those , whom', 
whether called privy or cabinet counsellors , the nation 
holds responsible for its safety, from this great nego- 
tiation , tended to throw back the whole executive ^ 
vernment into the sin^e will <>f the sovereign , and ought 
to have exasperated the house of commons far more than 
the actual treaties of partition , which may prohaUy. 

' See speaker Onslow's Note on Burnet (Oxf. edit. 4- 4^8), ^ 
lord Hardwicke's hint of his father's opinion. Id. fyj^. Bat see ilsQ 
lord Somers's plea as to this. State Trials, i3. 267. 
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hare been the safest ekoiee in a most perilous oonditioii 
of Europe. Tbe impeftehments , however, were in most 
respects so ill substantiated by proof, that they have ge<- 
Derally been reckoned a disgraceful inslance of party 
spirit. * 

The whigs, such of them at least as continued to hold 
that name in honour, soon forgave the mistakes and 
killings of their great deliverer, and indeed a high regard 
for the memory of William DI may justly be reckoned one 
of the tests by whic^ genuine whiggism has always becfo 
recognized. By the opposite party he was rancorously 
hated, and dietr malignant calumnies still sully the 

' Pari. Hist. State IViaU, 14. aSS.ThelettersofWilHaiii, published 
in the Hardwicke State Papers, are both the most authentic and the 
most satisfactory^ explanation of his policy during the three momenta 
ons years that closed ^e seyenteeath century. It is said , in a note of 
lord Hardwioke on Burnet (Oxford edit. if. 4*7 ) 9 (from lord Somers's 
papers), that when some of the ministers objected to parts of the 
treaty, lord Portland's constant answer was, that nothing could be 
altered; upon which one of them said, if that wa^the case, he saw 
no reason why they should be called together. And it appears by the 
Shrewsbury papers , p. 371 , that the dnke , though secretary of state , 
and in a manner prime minister , was entirely kept by the king out 
of the secret of the negotiations which ended in the peace of Ryswick : 
whether, after all , there remained some lurking distrust of his fidelity, 
or froip whatever other cause this took place , it was very anomalous 
and unconstitutional. And it must be owned, that by this sort of pro- 
ceeding , which could have no sufficient apology but a deep sense of 
the unworthiness of mankind , William brought on himself much of 
that dislike which appears so ungrateful and unaccountable. 

As to the impeachments, few have pretended to justify them; even 
Balph is half ashamed of the party he espouses with so little candour 
towards their adversaries. The scandalous coaduct of the tones in 
screening the earl of Jersey, while they impeached tbe whig lords, 
some of whom had really borne no part in a measure he had promoted , 
sufficiently displays the factiousness of their motives. See lord iia- 
versham's speech on this. Pari. Hist. 1298. 
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stream of history ' . Let us leave such as prefer Charles I 
to William EI in the enjoyment of prejudices which are 
not likely to be overcome by argument. But it must ever 
be an honour to the English crown that it has been worn 
by so great a man. Compared with him , the statesmen 
who surrounded his throne, the Sunderlands , Godol- 
phins, and Shrewsburys, even the Somerses and Mon- 
tagues, sink into insignificance. He was, in truth, too 
great , not for the times wherein he was called to action , 
but for the peculiar condition of a king of England after 
the revolution ; and as he was the last sovereign of this 
country whose understanding and energy of character 
have been very distinguished, so was he the last who has 
encountered the resistance of his parliament , or stood 
apart and undisguised in the maintenance of his own pre- 
rogative. His reign is no doubt one of the most important 
in-our constitutional history, both on account of ite ge- 
neral character, which I have slightly sketched , and of 
those beneficial alterations in our law to which it gave 
rise . These now call for our attention . 

The enormous duration of seventeen years , for which 
Charles II protracted his second parliament , turned the 
thoughts of all who desired improvements in the consti- 
tution towards some limitation on a prerogative ^hich 
had not hitherto been thus abused. Not only the con- 
tinuance of the same bouse of commons during sudi a 

• Bishop Fleetwood, in a germon preached in 1 708, My» of Wil- 
liam, « whom all the world of friend* and enemies know how to 
value', except a /«« EngUsh nretches." Kennet, 84o, Boyer, in bit 
History of the Beign of Queen Anne , p. i » , says, that the king spent 
most of his private fortune . computed at no less than two millions, » 
the service of the English nation. I shonW be glad to haye found thU 
vouched by better authority. 
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period destroyed the connexion between the people and 
their representatives , and laid open the latter , without 
responsibility, to the corruption which was hardly denied 
♦o prevail , but the privilege of exemption from civil 
process made needy and worthless men secure against 
their creditors , and desirous of a seat in parliament as 
a complete safeguard to fraud and injustice. The term of 
three years appeared sufficient to establish a control of 
the electoral over the representative body , without re- 
curring to the ancient but inconvenient scheme of annual 
parliaments, which men enamoured of a still more po- 
pular form of government than our own were «ager to 
recommend. A bill for this purpose was brought into the 
house of lords in December 1689, but lost by the pro- 
rogation \ It passed both houses ^early in 1698 , the 
whigs generally supporting ^ and the tories opposing it ^ 
but on this , as on many other great questions of this 
reign , the two parties were not so regularly arrayed 
against each other as on points of a more personal na-' 
ture \ To this bill the king refused his assent^ an exer- 
cise of prerogative which no ordinary circumstances can 
reconcile either wkh prudence or with a constitutional 
administration of government. But the <;ommons , as it 
was easy to foresee^ did not abandon so important a 
measure 5 a similar bill received the royal assent in No- 
vember 1694 ^. By the triennial bill it was simply provi- 
ded , that every parliament should cease and determine 
within three years from its meeting. The clause contained 
in the act of Charles 11 against the intermission of parlia- 
ments for more than three years is repeated ^ but it was 

' Lords' Journalx 
' Pari. Hi8t. 754. 
^•6 W. and M. c. a. 
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not thought necewsAij to rerive the somewhat yiolent and 
perhaps impracticable proTisions by which the act of i64i 
had secured their meeting ; it being evident that eren 
annual sessions might now he relied upon as indispensable 
to the machine of goTemment. 

This annual assembly of parliament was rendered ne- 
cessary , in the first place , by the strict appropriation 
of the revenue according to rotes of supply. It was se- 
cured , nextly , by passing the mutiny bill , under which 
the army is held together , and subjected to military dis- 
cipline 9 for a short term , seldom or never exceeding 
twelve '^months. These are the two effectual securities 
against military power ; that no pay can be issued to the 
troops without a pi^evious authorization by the commons 
in a committee of^pply , and by both houses in an act 
of appropriation ; and that no officer or soldier can be 
punished for disobedience , nor any coui^ martial held , 
without the annual re-enactment of the mutiny bill. Thus 
it is strictly true , that if the king were not to summon 
parliament every year , his army would cease to have a 
legal existence , and the refusal of either house to con- 
cur in the mutiny bill would at once wrest the sword 
out of his grasp. By the Bill of Rights , it is declared 
unlawful to keep any forces in time of fieaoe without 
consent of parliament. This consent , by an invariable 
and wholesome usage , is given only from year to year ^ 
and its necessity may be considered perhaps the most 
powerful of those causes which have transferred so much 
even of the executive power into the management of the 
two houses of parliament. 

The reign of William .is also distinguished by the 
provisions introduced into our law for the security of the 
subject against iniquitous condemnations on the charge 
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of high treason , and intended to perfect those of earlier 
limes , which had proyed insufficient agaipst the ps^rtia- 
lity of judges. But upon this^ occasion it will be ^ecessc^ry 
to take up the history o£ our constitutional law on this 
important head from the beginning. 

In the earlier ages of our law , the crime of high 
treason appears to have been of a yague an(l ind^fipite 
nature , determined only hy such arbitrary construction 
as the circumstances of each particular cas^ might sug- 
gest. It was held treason to kill the king's father , or 
his uncle -, and Mortimer was attainted for accroaching , 
as it was called , royal power ^ that is , for keeping the 
administration in his own hands, though without vio^ 
lence towards the reigning prince. But no people can 
enjoy ^ free constitution , unless an adequate security is 
furnished by their laws against this discretion of judges, 
in a' matter so closely connected with the mutual relation 
between the government and its subjects. A petition w^s 
accordingly presented to Edward in by one of the best 
parliaments that ever sat , requesting that '' whereas the 
king's justices in different counties adjudge men indicted 
before them to be traitors for divers matters not known 
by the commons to be treasonable , the king would , by 
his council, and the nobles and learned men (les grands 
et sages ) of the land, declare in parliameijLt what should 
be held for treason. " The answer to this petition is in 
the words of the existing statute , which , as it is by no 
means so prolix as it is important , I sh^U place before 
the reader's eyes. 

^^ Whereas divers opinions have be^n before this time 
in what case treasot) shall be said , and in what not , the 
king at the request of the lords and commons hath made 
a declaration in the manner as hereafter followeth ^ that 
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is to say 9 when dt man doth compass or imagine the death 
of otir lord the king, of my lady his queen , or of their 
eldest son and heir ! or if a man do riolate the Idiig's 
compahioh or the king's eldest dkuightbr unmarried j or 
the wife of the king's isldest son and heir ; or if a man 
do levy war a^inst our lord the king in his realm, or 
be adherent to the king's enemies in his realm , giring 
to thiem aid and comfort in the realm or elsewhere, and 
therfeof bb provieably attainted of open deed by people of 
their condition. And if a nian counterfeit the king's great 
or priVy seal, or his money-, and if a man bring false 
ikioney into this realm , counterfeit to the money of Eng- 
land , a§ the money called Lushebiirgh , or other Uke to the 
said money of England, knowing thie money to be false, 
to merchandise or makie payment in deceipt of oiir said 
lord the king and of his people. And if a man slay the chan- 
cellor, treasurer , or the king's justice of the one bench 
or the other , justices ih eyre , or justices of assize, and 
all other justices assigned to heat^ and determine , being 
in their place doing their ofBceS; And it is to be unde^ 
stood , that in the cases above rehearsed , it ought to be 
judged treason which extends to our loi*d the king and 
his royal majesty. And of such treason the forfeiture of 
the escheats pertaineth to our lord the king , as well of 
the lands and tenements holden of others as of himself/^ ' 
It seems impossible not to observe , that the want 
of distinct Arrangement natural to so unphilosophical an 
age , and which renders mimy of our old statutes very 
confused , is eminently displayed in this strange conjuqc- 
tion of offences ^ where to counterfeit the king's seal , 
which might be for the sake of private fraud , and even 

' Rot. Pari. ii. aSg: S'lnst. i. 
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his coin , which must be so , is ranged along with all 
that really endangers the established goyernment , with 
conspiracy and insurrection. But this is an objection of 
little magnitude , compared with one that arises out of 
an omission in enumerating the modes whereby treason 
could be committed. Jn most other o£Fences , the inten- 
tion , however manifest , the contrivance , however de- 
liberate , the attempt , however casually rendered abor- 
tive , form so many degrees of malignity , or at least of 
mischief, which the jurisprudence of most countries , 
and none more than England, has been accustomed to 
distinguish from the perpetrated action by awarding an 
inferior punishment , or even none at all. Nor is this 
distinction merely founded on a difference in the moral 
indignation with which we are impelled to regard an in- 
choate and a consummate crime , but is warranted by a 
principle of reason , since the penalties attached to the 
completed offence spread their terror over all the ma- 
chinations preparatory to it ; and he who fails in his stroke 
has had the murderer's fate as much, before his eyes as 
the more dexterous assassin. But those who conspire 
against the constituted government connect in their san- 
guine hope the assurance of impunity with the execution 
of their crime , and would justly deride the mockery of 
an accusation which could only be preferred against them 
when their banners were unfurled , and their force ar- 
rayed. It is as reasonable , therefore, as it is conformable 
to the usages of every country , to place conspiracies 
against the sovereign power upon the footing of actual 
rebellion , and to crush those by the penalties of treason , 
who ; were the law to wait for their opportunity , might 
silence or pervert the law itself. Yet in this famous sta- 
tute we find it only declared treasonable to compass or 
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imagine the king's ileath , while no project of rebellion 
appears to fall within the letter of its enactments , unless 
it ripen into a pbstantive act of levying war. 

I am less inclined to attribute this material umisaion to 
the laxity which T have already remarked to be usual ia 
our older laws , than to apprehensions entertained by the 
barons , that if a mere design to levy war should be ren- 
dered treasonable , they might be exposed to much false 
testimony and arbitrary construction. But strained con- 
structions of this very statute, if such were their aim, 
they did not prevent. I do not now advert to the more 
extravagant convictions under this statute in some violent 
reigns ^ but it gradually became an established doctrine 
with lawyers , that a conspiracy' to levy war against the 
king's person , though not in itself a distinct treason , may 
be given in evidence as an overt act of compassing his 
death. Great as the authorities may be on which this de- 
pends , and reasonable as it surely is that such offences 
should be brought within the pale of high treason, yet 1 
must confess , that this doctrine has ever appeared to me 
utterly irreconcileable with any fair interpretation of the 
statute. It has indeed , by some , been chiefly confined to 
cases where the attempt meditated is directly against the 
king's person , for the purpose of deposing him , or of 
compelling him , while under actual duress , to a change 
of measures *, and this was construed into a compassing 
of his death , since any such violence must endanger his 
life , and because , as has been said j the prisons and graves 
of princes are not very distant ' . Bt|t it seems not very 

* 3 Inst J a. I Hple's Picas pf Crown, lao. Foster, igS. Coke lays 
it down positively, p. i4> that a conspiracy to levy war is not high 
treason, as an overt act of compassing the king's death. " For this 
were to confound the several elasses or membra divideiitia." Haletv- 






CHAP. XV. — WILLIAM. 4:^7 

reasonable to found a capital conviction on such a sen- 
tentious remark ; nor is it by any means true that a design 
against a king's life is necessarily to be inferred from the 
attempt to get possession of his persoii. So for, indeed , is 
this from being a general rule , that in a multitude of in* 
stances, especially during the minority or imbecility of 
a king, the purposes of conspirators would be wholly 
defeated by the death of the sovereign whose name 
they designed to employ. But there is still less pre- 
text for applying the same construction to schemes of 
insurrection, when the rofal person is not directly the 
object of attack , and where no circumstance indicates 
any hostile intention towards his safety. This ample ex-' 
tension of so penal a statute was first given , if I am not 
mistaken , by the judges in i663 , on occasion of a meet* 
ing by some persons at Farley Wood in Yorkshire ' , in 
order to concert measures for a rising. But it was after- 
wards confirmed in Harding's case , immediately after 

jecU, that Coke himself cites the case of lords Essex and Southampton , 
which seems to contradict that opinion. But it may be answered , in 
the first place , that a conspiracy to \ery war was made high treason 
during the life of Elizabeth ; and secondly , that Coke's words as to 
that case are, that they '< intended to go to the court where the queen 
was , and to have taken her into their power , and to have removed 
divers of her council, and for that end did assemble a multitude of people : 
this being raised to the end aforesaid , was a sufficient overt act of 
compassing the death of the queen. " The earliest case is that of 
Storie, who was convicted of compassing the queen's death on evi« 
dence of exciting a foreign pcfw^ to invade the kingdom. But he was 
Tery obnoxious, and the precedent is not good. Hale , i93« 

It is also held, that an actual lev^ng war may be laid as an overt 
act of compassing the king's death , which indeed follows a fortiori 
from t&e former proposition $ provided it be not a constructive re« 
bellion, but ohe really directed against the royal authority. Hale, ia3. 

' Hale, 13 1. 
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the revolution , and has been repeatedly laid down from 
the bench in subsequent proceedings for treason , as well 
as in treatises of very great authority '. It has therefore 
all the weight of established precedent ; yet I question 
whether another instance can be found in our juris]M*tt- 
dence of giving so large a construction , not only to a 
penal, but to any other statute^. Nor does it speak in 
favour of this construction ,, that temporary laws have 
been enacted on various occasions to render a conspiracy 
to levy war treasonable, for which purpose, according 
to this current doctrine , the statute of Edward m needed 
no supplemental provision. Such acts were passed under 
Elizabeth , Charles 11 , and George III , each of them 
limited to the existing reign ^. But it is very seldom that, 
in an hereditary monarchy, the reigning prince ought to 

' Foster's Discourse on High Treason « 196. State Trials, xii. 646* 
790. 818; xiii. 63 (sir John Friend's case ), et alibi. This important 
question having arisen on lord Russell's trial, gave rise to a contrd- 
versy between two eminent lawyers, sir Bartholomew Shower and sir 
Robert Atkins; the former maintaining, the latter denying , that a 
conspiracy to depose the king and to seize his guards was an orert 
act of compassing his death. State Trials , ix. 719. 818. 

See also Philipps's State Trials , ii. 3g. 78 ; a work to Vvhich I might 
have referred in other places , and which shows the well known judg- 
ment and impartiality of the author. 

* In the whole series of authorities, however, on this subject, it 
will be found that the probable danger to the king's safety from re- 
bellion was the ground -work upon which this constructive treason 
rested; nor did either Hale or Foster, Pemberton or Holt, ever dream 
that any other death was intended by the statute than that of nature. 
It was reserved for a modem crown lawyer to resolve this language 
into a metaphysical personificatiou , and to argue that the kings 
person being interwoven with the state, and its sole representative, 
any conspiracy against the constitution must of its own nato^ be a 
conspiracy against his life. State Trials , xxiv. 1 183. 

^ i3 Eliz. c. I.; i3 Car. a. c. i.; 36 G. 3. c. 7. 



CHAP. XV. — WILLIA.M. 429 

be secured by any peculiar provisions ; and though the 
remarkable circumstances of Elizabeth's situation ex- 
posed her government to unusual perils , there seems an 
air of adulation or absurdity in the two latter instances. 
Finally, the act of 67 G. III. c. 6. has confirmed, if not 
extended, what stood on rather a precarious basis , and 
rendered perpetual that of 36 G. III. c. 7, which enacts , 
" that if any person or persons whatsoever, during the 
life of the king , and until the end of the next session of 
parliament after a demise of the crown , shall, within the 
realm or without , compass , imagine , invent , devise , or 
intend death or destruction , or any bodily harm tending 
to death or destruction , maim or wounding , imprison- 
ment or restraint of the person of the same our sovereign 
lord the king, his heirs and successors^ or to deprive or 
depose him or them from the style , honour, or kingly 
name of the imperial crown of this realm , or of any other 
of his majesty's dominions or countries, or to. levy war 
against his- majesty, his heirs and successors, within this 
realm , in order, by force or c;onstraint , to compel him 
or them to change his or their measures or counsels , or 
in order to put any force or constraint upon , or to intimi- 
date or overawe, both houses, or either house of parlia- 
ment , or to move or stir any foreigner or stranger with 
force to invade this realm, or any other his majesty's 
dominions or countries under the obeisance of his ma- 
jesty, his heirs and successors *, and such compassings , 
imaginations, inyentions, devices, and intentions, or 
any of them , shall express , utter, or declare , by pub-r 
lishing any printing or writing , or by any overt act or 
deed ; being legally convicted thereof upon the oaths of 
two lawful and credible witnesses, shall be adjudged ^ 
traitor, and suffer as in cases of high treason. " 



43o THE CONSTITUTIONAL HISTORY OF ENGLAND. 

This fiM^m henoeforth wiU become our standaTd of 
cofistituticmal law^ instead of the statate of Eldward HI , 
the Utterly received interpretations of which it sanctiuos 
and embodies. But it is to be noted as the doctrine of our 
most approved authorities , ihat a conspiracy for many 
purposes which , if carried into efiE^ , would incur the 
guilt of treason , will not of itsdf amount to it. The 
GonstructiTe int^relation of compassing llie king's death 
appears only applicable to conspiracies, wbiereof the io- 
teiit is to depose or to use personal compulsion towards 
him , or to usurp the adminisbution of his gorernmeiit '. 
But tbough tnsurreetions in order to throw down all en- 
closures , to alter die established law or change region, 
or in general for the reformation of alleged grievances of 
a public nature , wherein the insurgents have no special 
interest , are in themselves iressonable , yet the previons 
concert and conspiracy for such purpose could , under 
the statute of Edward m , only pass for a misdemeanor. 
Hence , while it has been positively laid dpwn , that an 
attempt by intimidation and violence to force the repeal 
of a law is high treason \ though directed rather against 
the two houses of parliament than the king's person , the 
judges did not venture to declare, that a mere eonspiraq 
and consultation to raise a force for that purpose would 
'^ amount to that offence^. But the statutes of i6 and 57 
Geo. Ill determine the intention to levy war, in ord^ to 
put any force upon or to intimidate either^ house of par- 
liament , manifested by any overt act , to be treascNi , and 
so far have undoubtedly extended l^e scope of the lair. 

' Hale, 133. Foster, ai3. 

' Lord George Gordon's case , State Trials , xxi. 649. 
' ^ Hardy's case , id. xxiv. 208. The language of Eyre is sufBcieody 
remarkable; his courage was more wanting than big will. 
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We may hope that so ample a legisiative declaration on 
the law of treason will put an end to the preposterous in- 
terpretations which have found too much countenance 
on some not very distant occasions. The crime of com- 
passing and imagining the king's death must he manifested 
by soAie oveit act ^ that is, there must be something done 
in execution of a traitorous puipose. For as no hatred 
towards the person of the sovereign , ftor any longii^ 
for his death , are the imagination which the law here 
intends , it seems to follow that loose words or writings , 
in which such hostile feelings may be embodied, uncon- 
nected with any positive design , cannot amountto treason. 
It is now, therefore , generally agreed , that no words will 
constitute that offence, unless as evidence of some overt 
act of treason^ and the same appears clearly to be the case 
with respect at least to mipuUished writings. ' 

The second clause of the statute , or that whidi de- 
clares the levying of war against the king within the 
realm to be treason , has given rise , in some instances , 
to coinstructions hardly less strained than those upon com- 
passing his death. It would indeed be a very narrow in- 
terpretation , as little required by the letter , as warranted 
by the reason of this law , to limit the expression of le- 
vying war to rebellions , whereof the deposition of the 
sovereign , or subversion of his government, should be 
the deliberate object. Force, unlawfully directed against 

' Foster, 198. He seems to concur in Hale's opinion, that words 
which heing spoken will not amount to an overt act to make good an 
indictmeiK for compassing the king's death , yet if reduced into wri« 
ting, and published, will make such an overt act, *^ if the matters 
contained in them import such a compassing." Hale's Pleas of Crown, 
118. But this is indefinitely expressed; and the case of Williams, 
under James I , which Hale cites in corroboration of this, will hardly 
be approved by any 'constitutional lawyer. 
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the supreme authority, constitutes this o£Penee; nor could 
it have been admitted as an excuse for the wild attempt 
of the earl of Essex, on this charge of levying war, that 
his aim was not to injure the queen's person , hut to drive 
his adversaries from her presence. The only questions as 
to this kind of treason are-, first, what shall be understood 
by force ? and secondly , ,where it shall he construed to 
be directed against the government ? And the solution of 
both these, upon consistent principles, must so much 
depend on the circumstances which vary the character 
of almost every case , that it seems nati^ral to distrust the 
general maxims that have been delivered by lawyers. 
Many decisions in cases of treason , before the revolution, 
were made by men so servile and oorrupt , they violate 
so grossly all natural right , and all reasonable interpreta- 
tion of law , that it has generally been accounted among 
the most important benefits of that event to have res- 
tored a purer administration of criminal justice. But 
though the memory of those who pronounced these deci- 
sions is stigmatized , their authority , so far from being 
abrogated , has influenced later and better men ^ and it 
is rather an unfortunate circumstance , that precedents 
which , from the character of the times when they oc- 
curred , would lose at present all respect , having been 
transfused into text-books, and formed perhaps the sole 
basis of subsequent decisions , are still , in not a few 
points , the invisible foundation of our law. No lawyer, I 
conceive , prosecuting for high treason in this age , would 
rely on the case of the duke or Norfolk , under Elizabeth , 
or that of Williams under James I , or that of Benstead 
under Charles I ; but he would certainly not fail to dweU 
on the authorities of sir Edward Coke and sir Matthew 
Hale. Yet these eminent men, and e$pecially the latter, 
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aware that our law is mainly built on adjudged precedent, 
and not daring to reject that which they would not have 
themselves asserted , will be found to have rather timidly 
exercised their judgment in the construction of this sta- 
tute , yielding a deference to former authority which we 
have transferred to their own. 

These observations are particularly applicable %o that 
class of cases so repugnant to the general understanding 
of mankind , and , I believe , of most lawyers , wherein 
trifling insurrections for the purpose of destroying bro- 
thels or meeting-houses have been held treasonable under 
the clause of levying war. Nor does there seem any 
ground for the defence which has beien made for this 
construction , by taking a distinction , that although a 
rising to effect a partial end by force is only a riot , yet 
where a general purpose of the kind is in view it becomes 
rebellion •, and thus , though to pull down the enclosures 
in a single manor be not treason against the king , yet to 
destroy all enclosures throughout the kingdom would be 
an infringement of his sovereign power; For however so- 
lid this distinction may be , yet in the class of cases to 
which I allude-, this general purpose was neither attempted 
to be made out in evidence , nor renderied probable by 
the circumstances, nor was the distinction ever taken 
upon the several trials. A few apprentices rose in London 
in the reign ef Charles 11, and destroyed some brothels '. 
A mob of watermen and others , at the time of Sache- 
"vereirs impeachment , set on fire several dissenting meet- 
ing-houses*. Every thing like a formal attack on the esta- 



■ Hale, i34< It is observable that Hale himself, as chief baron, 
differed from the other judges in this case. 

' This is the well-known case of Damaree and Purchase , State 
Trials, \y. Sao. Foster, ai3. A rabble had attended Sacheverell from 

III. 28 
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blished government is so much excluded in these instances 
by the very nature of the offence , and the means of the 
offenders , that it is impossible to withhold our reproba- 
tion from the original decision , upon which , with too 
much respect for unreasonable and unjust authority, the 
later cases have been established. These indeed still con- 
tinue to be cited as law , but it is much to be doubted 
whether a conviction for treason will ever again be ob- 
tained , or even sought for , under similar circumstances. 
One reason indeed for this , were there no weight in any 
other , might suffice •, the punishment of tumultuous 
risings , attended with violence , has been rendered ca- 
pital by the riot-act of George I and other statutes ; so 
that , in the present state of the law , it is generally more 
advantageous for the government to treat an offence as 
felony than as treason. 

It might for a moment be doubted , upon the statute of 
Edward VI , whether the two witnesses whom the act re- 
Westminster to his lodgings in the Temple. Some among them pro- 
posed to pull dovirn the meeting-houses; a cry was raised, and seyeral 
of these were destroyed. It appeared to be their intention to pull 
down all within their reach. Upon this oTert act of leyying war the 
prisoners were poovicted ; some of the judges differing as to one of 
them, but merely on the application of the evidence to his case. Not- 
withstanding this solemn decision , and the approbation with which 
sir Michael Foster has stamped it , some difficulty would arise In 
distinguishing this case , as reported , from many indictments under 
the riot-act for mere felony , and especially from those of the Bir- 
mingham rioters in 179I} where the sin^ilarity of motives, though 
the mischief in the latter instance was far more extensive, would na- 
turally have suggested the same species of prosecution as was adopted 
against Damaree and Purchase. It may be remarked, that neither of 
these men was executed ; which , notwithstanding the sarcastic ob- 
servation of Foster, might possibly be owing to an opinion, which 
every one but a lawyer must have entertained , that their ofTenoe did 
not amount to treason. 
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quires must not depose to the same overt acts of treason. 
But as this would give an undue security to conspirators , 
so it is not necessarily implied by the expression ^ nor 
would it be indeed the most unwarrantable latitude that 
has been given to this branch of penal law , to maintain , 
that two witnesses to any distinct acts comprised in the 
same indictment would satisfy the letter of this enact- 
ment. But a more wholesome distinction appears to have 
been taken before the revolution , and is established by 
the statute of William , that , although diflFerent oyert 
acts may be proved by two witnesses, they must relate 
td the same species of treason , so that one witness to 
an alleged act of compassing the king's death cannot be 
conjoined with another deposing to an act of levying 
war, in order to make up the required number'. As for 
the practice of courts of justice before the restoration, 
it was so much at variance with all principles , that few 
prisoners were allowed the benefit of this statute * 5 suc- 
v^eeding judges fortunately deviated more from their pre- 
decessors in the method of conducting trials than they 
have thought themselves at liberty to do in laying down 
rules of law. 

Nothing had brought so much disgrace on the* councils 
of government , and on the administration of justice , 
nothing more forcibly spoke the necessity of a great 
change, than the prosecutions for treason during the 
latter years of Charles 11 , and in truth during the whole 
course of our legal history. The statutes of Edward III 
and Edward VI , almost set aside by sophistical construc- 
tions , required the corroboration of some more explicit 
law, and some peculiar securities were demanded for 

• 7 W. 3. c. 3. §. 4- Foster, 257. 

* Foster, a 34. 
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innocence against that conspiracy of the court with the 
prosecutor , which is so much to he dreaded in all trials 
for political crimes. Hence the attainders of Russell , Sid- 
ney , Cornish , and Armstrong were reversed by the con- 
vention parliament without opposition ; and men attached 
to liherty and justice, whether of the whig or tory name, 
were anxious to prevent any future recurrence of those 
iniquitous proceedings , hy which the popular frenzy at 
one time , the wickedness of the CQurt at another , and in 
each instance with the co-operation of a servile bench of 
judges, had sullied the honour of English justice. A 
better tone of political sentiment had begun indeed to 
prevail , and the spirit of the people must ever be a more 
effectual security than the virtue of the judges^ yet, even 
after the revolution, if no unjust or illegal convictions in 
cases of treason can be imputed to our tribunals , there 
was still not a little of that rudeness towards the prisoner, 
and manifestation of a desire to interpret all things to his 
prejudice, which had been more grossly displayed by the 
bench under Charles U. The Jacobites, against whom the 
law now directed its . terrors , as loudly complained of 
Treby and PoUexfen , as the whigs had of Scroggs and 
Jefferies , and weighed the convictions of Ashton and 
Anderton against those of Russell and Sidney. ■ 

Ashton was a gentleman , who , in company with lord 
Preston , was seized in endeavouring to go over to France 



' *^ Woald yon have trials secured ? *' says the author of the Jaco- 
bite Principles vindicated (Somers* Tracts, ro. 5i6). ** It is the in- 
terest of all parties care should be taken about them , or all parties 
will suffer in their turns. Plunket, and Sidney, and Ashton weie 
doubtless all murdered, though they were never so guilty of the 
crimes wherewith they were charged; the one tried twice, the odur 
found guilty upon one evidence , and the last upon nothing but p«e- 
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with an invitation from tte Jacobite party. The contem- 
porary writers on that side , and some historians who in- 
cline to it , have represented his conviction as grounded 
upon insufficient ,' because only upon presumptive evi- 
dence. It is true , that in most of our earlier cases of 
treason , treasonable facts have been directly proved 5 
v^hereas it was left to the jury in that of Ash ton , whether 
they jvere satisfied of his acquaintance with the contents 
of certain papers taken on his person. There does not , 
however, seem to be any reason why presumptive in- 
ferences are to be rejected in charges of treason , or why 
they should be drawn with more hesitation than in other 
grave ofFeaces ; and if this be admitted , there can be no 
doubt that the evidence against Ashton was such as^s 
ordinarily reckoned conclusive. It is stronger than that 
offered for the prosecution against O'Quigley at Maid- 
stone, in 1798, a case of the closest resemblance-, and 
yet I am not aware , that the verdict in that instance was 
thought open to censure. No judge , however^ in modern 
times , would question , much less reply upon the pri- 
soner , as to material points of his defence , as Holt and 
PoUexfen did in this trial ; the practice of a neighbouring 
kingdom , which , in our more advanced sense of equity 
and candour, we are agreed to condemn. ' 

It is perhaps less easy to justify the conduct of chief 
justice Treby in the trial of Anderton for printing a 
treasonable pamphlet. The testimony came very short of 

sumpti've proof." Eyen the prostitute lawyer, sir Bartholomew Shower, 
had the assurance to complain of uncertainty in the law of treason. 
Id. 579. And Roger North, in his Examen, p. 41 if labours hard 
to show that the evidence in Ashton's case was slighter than in 
Sidney's. ' 

* State Trials, xii. 646. — See 668 and 799. 
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satisfactory proof, according to the established rules of 
English law, though by no means such as men in ge- 
neral would slight. It chiefly consisted of a comparison 
between the characters of a printed work found con- 
cealed in his lodgings , and certain types belonging to 
his press -, a comparison manifestly less admissible than 
that of hand-writing, which is always rejected, and indeed 
totally inconsistent with the rigour of English proof. 
Besides the common objections made to a comparison of 
hands , and which apply more forcibly to printed cha- 
racters, it is manifest that types cast in the same font 
must always be exactly similar. But, on the other hand, 
it seems unreasonable absolutely to exclude, as our courts 
h&ve done , the comparison of hand-writing as inadmis- 
sible evidence ; a rule which is every day eluded by fresh 
rules, not much more rational in themselves, which 
have been invented to get rid of its inconvenience. Thwe 
seems however much danger in the construction whidi 
draws printed libels, unconnected with any conspiracy, 
within the pale of treason , and especially the treason of 
compassing the king's death , unless where they directly 
tend to his assassination. No later authority can, as far 
as I remember, be adduced for the prosecution of any 
libel , as treasonable , under the statute of Edward HI. 
But the pamphlet for which Anderton was convicted was 
certainly full of the most audacious jacobitism, and 
might perhaps fall, by no unfair construction, within 
the charge of adhering to the king's enemies ; since no 
one could be more so than James, whose design of invading 
the realm had been frequently avowed by himself. * 

' State Trials, xii. i^^S. Ralph, 4^0. Somen* Tracts, x. 473. The 
jacohites took a very frivolous objection to the conviction of Ander- 
ton , that printing could not be treason within the statute of £d- 
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A bill for regulating trials upon charges of high treason 
passed the commons with slight resistance by the crown 
lawyers in 1691 *. The lords introduced a provision in 
their own favour , that upon the trial of a peer in the 
court of the high steward , all such as were entitled to 
vote should be regularly summoned •, it having been the 
practice to select twenty-three at the dbqretion of the 
crown. Those who wished to hinder the bill availed 
themselves of the jealousy which the commons in that 
age entertained of the upper house of parliament, and 
persuaded them to disagree with this just and reasonable 
amendment^. It fell to the ground, therefore, on this 
occasion ; and thou§^ more than once revived in subse- 
quent sessions, the same diflference between the two 
houses continued to be insuperable^. In the new parlia- 
ment that met in 1695 , the commons had the good sense 
to recede from an irrational jealousy. Notwithstanding 
the reluctance of the ministry, for which perhaps the 
very dangerous position of the king's government fur- 
nishes an apology, this excellent statute was enacted as 
an additional guarantee (in such bad times as might again 
occur) to those who are prominent in their country's 
cause , against the great danger of false accusers and ini- 
quitous judges*. It provides that all persons indicted for 

-ward III y because it was not invented for a century afterwards. Ac- 
cording to this rule , it could not be treason to shoot the king with 
a pistol , or poison him with an American drug. 

' Pari. Hist. v. 698. 

> Id. 675. 

' Id. 71a. 787. Commons* Journals, Feb. 8, 169$. 

* Pari. Hist. g6S, Journal, 17 Feb. 1696. Stat. 7. W. 3. c. 3. Though 
the court opposed this bill , it was certainly fayoured by the Jealous 
whigs , as much as by the opposite party. 
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high treason shall have ^ copy of their indictment deli- 
vered to them five days before their trial , a period ex- 
tended by a subsequent act to ten days , and a copy of 
the panel of jurors two days before their trial; that they 
shall be allowed to have their witnesses examined on 
oath , and to make their defence by counsel. It clears up 
any doubt that could be pretended on the statute of 
Edward VI , by requiring two witnesses , either both to 
the same overt act, or the first to one, the second to 
another overt act of the saiQC treason (that is , the same 
kind of treason ) , unless the party shall voluntarily con- 
fess the charge ' . It limits prosecutions for treason to the 
term of three years , except in the cA^e of an attempted 
assassination on the king. It includes the contested pro- 
vision for the trial of peers by all who have a right to sit 
and vote in parliament. A l^ter statute, 7 Anne , c. si , 
which may be mentioned here as the complement of the 
former, has added a peculiar privilege to the accused, 
hardly less material than any of the rest. Ten days be- 
fore the trial , a list of the witnesses intended to be 
brought for proving the indictment , with their preces- 
sions and places of abode , must.be delivered to the pri- 
soner, along with the copy of the indictment. The opera^ 

' When several persoui of diBtinction were arrested on account of 
a Jacobite conspiracy in 1690, there was but one witness against some 
of them. The judges \^ere consulted , whether they could be indicted 
for a high misdemeanor on this single testimony , as Hampden had 
been in i685, the attorney-general Treby maintaining this to be 
lawful. Four of the judges were positively against this , two more 
doubtfully the same way, one altogether doubtftil , and three in favour 
of it. The scheme was very properly abandoned; and at present, I 
suppose, nothing can be more established than the negative. Dal> 
rymple , Append, a 86. 
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tion of this clause was suspended till after the death of 
the pretended prince of Wales. 

Notwithstanding a hasty remark of Burnet , that the 
design of this bill seemed to be to make men as safe in 
all treasonable practices as possible , it ought |o be con- 
sidered a valuable accession to our constitutional law ; 
and no part , I think , of either statute will be reckoned 
inexpedient , when we reflect upon the history of all 
nations, and more especially of our own.Tbe history of 
all nations , and more especially of our own , in the fresh 
recollection of those who took a share in these acts, 
teaches us that false accusers are always encouraged by a 
bad government , and may easily deceive a good one. 'A 
prompt belief in the spies whom they perhaps necessarily 
employ, in the voluntary informers who dress up pro- 
bable falsehoods , is so natural and constant in the offices 
of ministers , that the best are to be heard with suspicion 
when they bring forward such testimony. One instance 
at least had occurred since the revolution , of charges 
unquestionably false in their specific details , preferred 
against men of eminence by impostors , who panted for 
the laurels of Oateg and Turberville *. And as men who 
are accused of conspiracy against a government are ge- 
nerally such as are beyond question disaffected to it , the 
indiscriminating temper of the prejudging people , from 
whom juries must be taken, is as much to be appre- 
hended, when it. happens to be favourable to authority, 
as that of the government itself, and requires as much 
the best securities, imperfect as the best are, which pru- 
dence and patriotism can furnish to innocence. That the 
prisoner's witnesses should be examined on oath will of 

' State Trials, xii. io5i. 
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course not be disputed, since, by a subsequent statute, 
that strange and unj ust anomaly in our criminal law has 
been removed in all cases as well as in treason \ but the 
judges had sometimes not been ashamed to point out to 
the jury ,^ in derogation of the credit of those whom a 
prisoner called in his behalf, that they were not speaking 
under the same sanction as those for the crown. It was 
not less reasonable that the defence should be conducted 
by counsel -, since that excuse which is often made for 
denying the assistance of counsel on charges of felony, 
namely, the moderation of prosecutors and the humanity 
of the bench , could never be urged in thpse political 
accusations , wherein the advocates for the prosecution 
contend with all their strength for victory, and the im- 
partiality of the court is rather praised when it is found, 
than relied upon beforehand*. Nor does there lie any 
sufficient objection even to that which many dislike, 
the furnishing a list of the witnesses to the prisoner, 
when we set on the other side the danger of taking away 
innocent lives by the testimony of suborned and infamous 
men , and remember also that a guilty person can rarely 
be ignorant of those who will bear witness against him; 

* The dexterity with which lord Shaftesbury (the author of the 
Characteristics), at that time in the house of commons , turned a mo- 
mentary confusion which came upon him while speaking on this biD, 
into an argument for extending the aid of counsel to those who might 
so much more naturally be embarrassed on a trial for their lives, is 
well known. All well-informed writers ascribe this to Shaftesbury- 
But Johnson, in the Liyes of the Poets ^ has through inadyertencey 
as I believe, given lord Halifax (Montagu ) the credit of it, and some 
have since followed him. As a complete refutation of this mistake, U 
, is sufficient to say, that Mr. Montagu opposed the bill. His na» 
appears as a teller on two divisions, 3i Dec. 1691, and 18 Not 
169a. 
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or if he could , that he may alwap discover those who 
have been examined before the grand jury, and that no 
others can in any case be called on the trial. 

The subtlety of crown lawyers in drawing indictments 
for treason , and the willingness of judges to favour such 
prosecutions , have considerably eluded the chief diffi- 
culties which the several statutes appear to throw in their 
way. The government has at least had no reason to com- 
plain that the construction of those enactments has been 
too rigid. The overt apts laid in thp. indictment are ex- 
pressed so generally , that they give sometimes little in- 
sight into the particular circumstances to be adduced in 
evidence ^ and though the act of William is positive , 
that no evidence shall be ^iven of any overt act not laid 
in the indictment, it has been held allowable, and is 
become the constant practice , to bring forward such 
evidence, not as substantive charges, but on the pre- 
tence of its tending to prove certain other acts specially 
alleged. The disposition to extend a constructive inter- 
pretation to the statute of Edward HI has continued to 
increase, and was carried, ^specially by chief justice 
Eyre in the trials of 1794? to a length at which we lose 
sight altogether of the plain meaning of words , and ap- 
parently much beyond what Pemberton or even Jeflferies 
Had reached. In the vast mass of circumstantial testimony 
which our modern trials for high treason display , it is 
sometimes difficult to discern , whether the great prin- 
ciple of our law , requiring two witnesses to overt acts , 
has been adhered to *, for certainly it is not adhered to , 
unless such witnesses depose to acts of the prisoner, from 
which an inference of his guilt is immediately deducible '. 

' It was said by Scroggs and JefTeries , that if one witness prove 
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There can be no doubt thai state prosecutions have long 
been conducted with an urbanity and exterior modera- 
tion unknown to the age of the Stuarts , or even to that 
of William ^ but this may by possibility be compatible 
with very partial wresting of the law , and the substitu- 
tion of a sort of political reasoning for that strict inter- 
pretation of penal statutes whtch the subject has a right 
to demand. No confidence in the general integrity of a 
government, much less in that of its lawyers, least of 
all any belief in the guilt of $n accused person , should 
beguile us to remit that vigilance which is peculiarly re- 
quired in such circumstances. ' 

For this vigilance , and indeed ftsfv almost all that keeps 
up in us , permanently and eflEectually , the spirit of re- 
gard to liberty and the public good , we must look to the 
unshackled and independent energies of th^ press. In the 
reign of William m, and through the influence of the 
popular principle in our constitution , this finally became 
free. The licensing act, suflfered to expire in 1679 , was 
revived in 168 5 for seven years. In 1692 , it was con- 
tinued till the end of the session of 1693. Several at- 
tempts were afterwards made to renew its operation, 
which the less courtly whiga combined with the tories 
and Jacobites to defeat*. Both parties indeed employed 

that A. bought a knife, and another that he intended to kill the king 
with it, these are two witnesses within the statute of Edward VI. But 
this has been justly reprobated. 

' Upon some of the topics touched in the foregoing pages , besides 
Hale and Foster, see Luder's Considerations on the Law of Treason 
in Levying War , and many remarks in Philipps's State Trials Re- 
yiewed; besides much that is scattered through the notes of Mr. 
Howell's great collection. Mr. Phillipp^s work , however , was not 
published till after my own was written. 

^Commons* Journals, 9 Jan. and 11 Fdb. 1694-5. A bill to the 
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the press with great diligence in this reign ; but while 
one degenerated into malignant calumny and misrepre- 
sentation 5 the signal victory of liberal principles is ma- 
nifestly due to the boldness and eloquence with which 
they were promulgated. Even during the existence of a 
censorship, a host of unlicensed publications, by the 
negligence or connivance of the officers employed to 
seize them , bore witness to the inefficacy of its restric- 
tions. The bitterest invectives of jacobitism were cir- ' 
culated in the first four years after the revolution. ' 

The liberty of the press consists , in a strict sense , 
merely in an exemption from the superintendence of a 
licenser. But it cannot be said to exist in any security , 
or sufficiently for its' principal ends , where discussions of 
a political or religious nature , whether general or par- 
ticular , are restrained by too narrow and severe limita- 
tions. The la,w of libel has always been indefinite \ an 
evil probably beyond any complete remedy, but which 
evidently renders the liberty of free discussion rather 
more precarious in its exercise than might be wished. It 
appears to have been the received doctrine in West- 
minster-hall before the revolution, that no man might 
publish a writing reflecting on the government , nor 
upon the character, or even capacity and fitness, of 
any one employed in it. Nothing having passed to change 
the law, the law remained as before. Hence in the case 

same effect sent down from the lords was thrown out, 17 April, 
1695. Another bill was rejected on the second reading in 1697. Id. 
3 April. 

« Somers* Tracts passim. John Dunton the bookseller, in the History 
of his Life and Errors , hints that unlicensed books could be published 
by a douceur to Robert Stephens , the messenger of the press , whose 
business it was to inform against them. 
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of Tutchin , it is laid down by Holt , that to possess the 
people with an ill opinion of the government , that is , 
of the ministry, is a libel. And the attorney-general , in 
his speech for the prosecution , urges , that there can be 
no reflection on those that are in office under her ma- 
jesty, but it must cast some reflection on the queen who 
employs them. Yet in this case the censure upon the 
administration , in the passages selected for prosecution , 
was mprely general , and without reference to any per- 
son , up6n which the counsel for Tutchin vainly relied. ' 
It is manifest that such a doctrine was irreconcileable 
with the interest of any party out of power , whose best 
hope to regain it is commonly by prepossessing the nation 
with a bad opinion of their adversaries. Nor would it have 
been possible for any ministry to stop the torrent of a free 
press , under the secret guidance of a powerful faction , 
by a few indictments for libel. They found it generally 
more expedient and more agreeable to borrow weapons 
from the same armoury, and retaliate with unsparing in- 
vective and calumny. This was first practised (first , I mean 
with the avowed countenance of government ) by Swift 
in the Examiner , and some of his other writings. And 
both parties soon went such lengths in this warfare , thai 
it became tacitly understood , that the public characters 
of statesmen , and the measures of administration , are 
the fair topics of pretty severe £fttack. Less than this , 

■ State Trials, xiv. iio3. iia8. Mr. Justice Powell told the Rer. 
Mr. Stephens , in passing sentence on huh for a libel on . Harley and 
Marlborough , that to traduce the queen's ministers was a reflection 
on the queen herself. It is said , however , that this and other prose- 
cutions were generally blamed, for the public feeling was strong in 
favour of the liberty of the press. Boyer's Reign of Queen Anne , 
p. a86. 
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indeed , would not have contented the political temper of 
the nation , gradually and without intermission becoming 
more democratical , and more capable , as well as more 
accustomed , to judge of its general interests , and of 
those to whom they were intrusted. The just limit be- 
tween political and private censure has been far better 
drawn in these later times , licentious as we still may 
justly deem the press , than in an age when courts of 
justice had not deigned to acknowledge , as they do at pre- 
sent , its theoretical liberty. No writer , except of the 
most broken reputation , would venture at this day on the 
malignant calumnies of Swift. 

Meanwhile the judges naturally adhered to their esta- 
blished doctrine , and , in prosecutions for political libels , 
were very little inclined to favour what they deemed the 
presumption , if not the licentiousness , of the press. 
They advanced a little farther than their predecessors , 
and , contrary to the practice both before and after the 
revolution , laid it down at length as an absolute prin- 
ciple , that falsehood , though always alleged in the indict- 
ment , was not essential to the guilt of the libel ; refusing 
to admit its truth to be pleaded , or given in evidence , 
or even urged by way of mitigation of punishment ' . But 
as the defendant could only be convicted by the verdict 

' Pemberton, as I have elsewhere observed , permitted evidence to 
be given as to the truth of an alleged libel in publishing that sir £d- 
mondbury Godfrey had murdered himself. And what may b*e reckoned 
more important , in a trial of the famous Fuller on a similar charge , 
Holt repeatedly ( not less than five times ) offered to let him prove the 
truth if he could. State Trials, xiv. 534* But on the trial of Franklin, 
in 1 73 1, for publishing a libd in the Craftsman , lord Raymond posi- 
tively refused to admit of any evidence to prove the matters to be 
true , and said he was only abiding by what had been formerly done 
in other cases of the like nature. Id. xvii. 659. 
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of a jury , aud jurors both partook of the general senti- 
ment in favour of free discussion , and might in certain 
cases have acquired some prepossessions as to the real 
truth of the supposed libel , which the court's refusal to 
enter upon it could not remove , they were often reluctant 
to find a verdict of guilty ] and hence arose by degrees 
a sort of contention which sometimes showed itself upon 
trials , and divided both the profession of the law and the 
general public. The judges and lawyers , for the most 
part , maintained that the province of the jury was only 
to determine the fact of publication , and also whether 
what are called the inuendoes were properly filled up , 
that is , whether the libel meant that which it was alleged 
in the indictment to mean , not whether such meaning 
were criminal or innocent , a question of law which the 
court were exclusively competent to decide* That the 
jury might acquit at their pleasure , was undeniable ; but 
it was asserted that they would do so in violation of their 
oaths and duty , if they should reject the opinion of the 
judge by whom they were to be guided as to the general 
law. Others of great name in our jurisprudence , and the 
majority of the public at large , conceiving that this 
would throw the liberty of the press altogether into the 
hands of the judges, maintained that the jury.had a strict 
right to take the whole matter into their consideration , 
and determine the defendant's criminality or innocence 
according to the nature and circumstances of the publi- 
cation. This controversy, which perhaps hardly arose 
within the period to which the present work relates, was 
settled by Mr. Fox's libel bill in 1792. It declares the 
right of the jury to find a general verdict upon the whole 
matter -, and though , from causes easy to explain , it is 
not drawn in the most intelligible and consistent manner, 
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was certainly designed to turn the defendant s inttotion , 
as it might be laudable or innocent , seditious or malig- 
nant , into a matter of fact for their inquiry and de- 
cision . 

The revolution is justly entitled to honour as the sera 
of religious , in a far greater degree than of civil liberty, 
the privileges of conscience having had no earlier magna 
charta and petition of right whereto they could appeal 
against encroiachment. Civil , indeed , and religious li- 
berty had appeared, pot as twin sisters and co-heirs, 
but rather in jealous and selfish rivalry ; it was in 
despite of the law , it was through infringement of the 
constitution , by the court's connivance , by the dis- 
pensing prerogative, by the declarations of indulgence 
under Charles and James, that some respite had been 
obtained from the tyranny which those who proclaimed 
their attachment to civil rights had always exercised 
against one class of separatists, and frequently against 
another. 

At the time when the test law was enacted , chiefly 
with a view against popery , but seriously affecting the 
protestant nonrconformists , it was the intention of the 
house of commons to afford relief to the latter by relaxing 
in some measure the strictness of the act of uniformity in 
flavour of such ministers as might be induced to conform , 
by granting an indulgence of worship to those who should 
persist in their separation. This bill j however, dropped 
in that session. Several more attempts at an union were 
devised by worthy men of both parties in that reign , but 
with no success. It was the policy of the court to with- 
stand a comprehension of dissenters , nor would the 
bishops admit of any concession worth the other's ac- 
ceptance. The high-church party would not endure any 
III. , 29 



45q the constitutional HISTORY OF ENGLAND. 

mention of indulgence '. In the parliament of 1680 , a 
biU to relieve protestant dissenters from the penalties of 
the 35th of Elizabeth , the most severe act in force against 
them , having passed hoth houses , was lost off the table 
of the house of lords , at the moment that the king came 

* See the pamphlets of that age paaaim. One of diete , entitled The 
Zealous and Impartial Protestant « i68it the author of which 9 thoagfa 
well known, I eannot recollect , after much invective ^ says , ** Libertj 
of conscience and toleration are things only to be talked of and pre- 
tended to hy those that are under; but none like or think it reason- 
able that are in authority. 'Tis an instrument of mischief and dis- 
setttement, to be courted by those who wpnld have change, hot no 
way desirable by such as would be quiet , aud haye the goyernment 
undisturbed. For it is not consistent with public peace and safety 
without a standing army ; conventicles being eternal nurseries of se- 
dition and rebellion. *'^ P. 3o. ^ To strive for toleration , *' he says io 
another place , ^* is to contend against aH government. It will come 
to this , whether there should be a government in the church or not^ 
for if there be a government, there must be laws; if there be laws, 
there must be penalties annexed to the violation of those laws; 
otherwise the government is precarious and at every man's mercy ; 
that is, it is none at all.... The constitution should he made firm, 
whether with any alterations or without them, and laws put in punc- 
tual yigorous execution. Till that is done all will signify nothing. 
The church hath lost all through remissness and non-execadoo of 
laws ; and by the contrary course things must be reduced , or they 
never will. To what purpose are parliaments so concerned to pi«pai« 
good lawff, if the officers who are intrusted with the execatiou neglect 
that duty, and let them lie dead ? This brings laws and goyernment 
into contempt, and it were much better the laws were never made; 
by these the dissenters are provoked , and being not restrained by 
the exacting of the penalties , they are fiercer and more bent upon 
their own ways than they would be otherwise. But it may be auid the 
execution of laws of conformity raiseth the cry of persecntion ; and 
will not that be scandalous? Not so ac^ndalous as anarchy, s<diism, 
and eternal divisions and confusions both in church and state. Better 
that the unruly should clamour than that the regular should groan, 
^d all should be undone. " P. 33. Another tract, ** Short Defence 
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to give his assent ; an artifice by which he eraded the 
odium of an explicit refusal * . Meanwhile the non-con- 
forming ministers , and in many cases their followers , 
experienced a harassing persecution under the various 
penal laws that oppressed them ; the judges, especially 
ill the latter part of this reign , when some good magis* 

of the Church and Clergy of Eaglanil, 1679, *' declares for ouioii 
(in his own way), but against a comprehension » and still more a 
toleration. *^ It is obserrable that whereas the hest emperors have 
made the severest laws against all manner of sectaries, Julian the 
apostate, the most subtle $nd bitter enemy that Christianity ever 
had , was the man that set up this way pf tolention.^- P. $7. Such was 
the temper Qf this odious faction. And at the time they were insti- 
gating the government to fresh severities, by which, I sincerely be- 
lieve, they meant the pillory o^* the gallows, for nothing else wsfs 
wanting, scarce a gaol in England was without non-confbrmift mi- 
nisters. One can hardly avoid rejoicing that some of these men , aftnr 
the revolutipn, experienced Hot indeed the por^ecutioii, hiit the 
poverty they had been so eager to inflict on others. 

The fpUowing passage from a very judicious tract on the other side, 
M Discourse of the Religion of England, 1667, '' may deserve to be 
extracted. ^* Whether oo|*ent reason speaks for this latitude be it now 
considered. How momentous iif the balance of this nation those pro^ 
testants are which are dissatisfied in the present ecclesiastical polity. 
They are every where spread through city and country; they make 
no small part of all ranks and so^s of men; by relations and commerce 
they are so woven into the nation's interest , that it is not easy to sever 
them without unravelling the whole. They are uot ejicluded from the 
pobility 9 among the gentry they are not a fewf hut none are of more 
importance than they in the trading part of the people and those 
thi^t live by industry , upon whose hands the business of the nation 
liee muck. It hath been noted , that some who bear them no good^wil) 
bave said that the very air of corporations . is infected with their 
^ntagion. And in whatsoever degree they are, high or low, ordi- 
yianly for good understanding, sMMdiness , and sobriety, they are not 
inferior to others of the same rank and quality ; neither do they want 
the rational courage of Englishmen. " P. a3. 
' Pari. Hist.iy. i3ii. Ralph, 559. 
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tratei were gone , and still more the justices of th^ 
peace, among whom a high-church ardour was preva- 
lent crowding the gaols with the pious confessors of pu- 
ritanism '. Under* so rigorous an administration of statute 
law , it was not unnatural to take the shelter ofifered by 
the declaration of indulgence-, but the dissenters never 
departed from their ancient abhorrence of popery and 
arbitrary power , and embraced the terms of reconcilia- 
tion and alliance which the church , in its distress , held 
put to them. A scheme of qomprehei^ion was framed 
under the auspices of archbishop Sancroft before the 
revolution. Upon the completion of the new settlement 
it was determined , with the apparent concurrence of the 
church , to grant an indulgence to separate conventicles , 
and at the same time , by enlarging the terms of con- 
formity, to bring back those whose diflferences were not 
irreconcileable within the pale of the Anglican conimu- 

nion. 

The act of toleration was passed with little difGculty, 

though not without the murmurs of the bigoted churchmen*. 
It exempts from the penalties of existing statutes against 
separate conventicles , or absence from the established 
worship, 9iuch as should take the oath of allegiance , and 
subscribe the declaration against popery, and such mi- 
nisters of separate congregations as should subscribe the 
thirty-nine articles of the church of England , except 
three , and part of a fourth. It gives also an indulgence to 
quakers without this condition. Meeting-houses are re- 
quired to be registered , and are protected from insult by 

» Baxter ; Neal; Palmer's Non-conformist's Memorial. 

a Pari. Hist. v. «63. Some of the tories wished to pass it only for 
seven years. The hi^h-church pamphlets of the age gramlile at liie 
toleration. 
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-a penalty. No part of this toleration is extended to pa- 
pists, or to such as deny the Trinity. We may justly 
-deem this act a very scanty measure of religious liberty ; 
yet it proved more effectual through the lenient and li- 
beral policy of the eighteenth century ; the subscription 
to articles of faith , which soon became as obnoxious as 
tHat to matters of a more indifferent nature , having 
been practically dispensed with , though such a genuine 
toleration as Christianity and philosc^by alike demand 
had no place in our statute-book before the reign of 
George HI. 

It was found more impracticable to overcome the pre- 
judices which stood against any enlargement of the basis 
of the English church. The bill of comprehension , though 
nearly such as had been i<nt«nded by the prim^ate , 4ind 
•conformable to the plans so often in vain devised by the' 
most wise and moderate churchmen , met with a very 
cold reception. Those among the clergy who disliked the 
new settlement of the crown , and they were by far the 
greater part , played upon the ignorance and apprehen- 
sions of the gentry. The king's suggestion in a speech 
from the throne , that means should be found to render 
all protestants capable of serving him in Ireland , as it 
looked towards a repeal or modification of tbe test act ^ 
gave offence to the zealous churchmen • . A clause pro- 
posed in the bill for changing the oaths of stipreraacy and 
allegiance , in order to take away the necessity of receiving 
the sacrament in the church , as a qualification for office , 
was rejected by a great majority of the lord's , twelve whig 
peers protesting *. Though the bill of comprehension pro- 
posed to parliament went no farther than to leave a few 

' Burnet. Pari. Hist. 184. 
* Pari. Hist. 196. 
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scrupled cereinonies at discretion , and to admit presby- 
terian ministers into the church without pronouncing on 
the invalidity of dieir former ordination, it was mu- 
tilated in passing through the upper house , and the com- 
mons , after entertaining^ it for a time , substituted an 
address to the king , that fae would call the houses of con- 
vocation ^^ to be advised with in ecclesiastical matters ' . " 
It was of course necessary to follow this recommendation. 
But the lower house of convocation , as might be foreseen , 
threw every obstacle in the way of the king's enlarged 
policy. They chose a man as their prolocutor who had 
been forward in the worst conduct of the University of 
Oxford. They displayied in every thing a factious temper, 
which held the very names of concession and conciliation 
in abhorrenbe. Meanwhile a commission of divines, ap- 
pointed under the grteat seal , had made a revision of the 
liturgy, in order to eradicate every thing which could 
give a plausible ground of oflFence , as well as to render 
the service more perfect. Those of the high-church faction 
had soon seceded from this commission ; and its deli- 
berations were doubtless the more honest and rational 
for their absence. But , as the complacence of parliament 
towards ecclesiastical authority had shown that no legis- 
lative measure could be forced against the resistance of 
the lower house of convocation , it was not thought expe^ 
dient to lay before that synod of insolent priests the re^ 
vised liturgy, which they would have employed as an en- 
gine of calumny against the bishops and the crown. The 
scheme of comprehension , therefore , fell absolutely and 
finally to the ground.^ 

A similar relaxation of the terms of conformity would , 

' Id. 113. ai6. 

* Burnet. Ralph. But a better accoant of what took place in the 
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in the reign of Elizabeth , or eTen at the time of the Savoy 
conferences , hare brought back so large a majority of 
dissenters, that the separation of the remainder could 
not have afforded any colour of alarm to the most jealous 
dignitary* Even now it is said that two»thirds of the non* 
conformists would have embraced the terms of reunion. 
But the motives of dissent were already somewhat chan- 
ged , and came to turn less on the petty scruples of the 
elder puritans , than on a dislike to all subscriptions of 
faith and compulsory uniformity. The dissenting mi- 
nisters , accustomed to independence , and finding not 
unfrequently in the contributions of their disciples a 
better maintenance than court favour and private pa- 
tronage have left for diligence and piety in the esta-* 
blishment , do not seem to have much regretted the fate 
of this measure. None of their friends , in the most fa- 
vourable times, have ever made an attempt to renew it< 
There are> indeed , serious reasons why the boundaries 
of religious communion should be as widely extended as 
is consistent with its end and nature ^ and among these 
the hardship and detriment of excluding conscientious 
men from the ministry is not the least. Nor is it less evi- 
dent that from time to time , according to the progress 
of knowledge and reason , to remove defects and errors 
from the public service of the church , even if they have 
not led to scandal or separation , is the bounden duty of 
its governors. But none of these considerations press much 
on the minds of statesmen ; and it was not to be expected 
that any administration should prosecute a religious re- 
form for its own sake , at the hazard of that tranquillity 
and exterior unity which is in general the sole end for 

convocation and among the commissioners ^ill be found in Kenneths 
Compl. History, 567. 58^, etc. 
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which they would deem such a reform worth attempting. 
Nor could it be dissembted , that , as long as the endow- 
ments of a national church are supposed to require a sort 
of politic organization within the commonwealth , and a 
busy spirit of faction for th^ir security, it will be con- 
venient for the governors of the state , .whenever they 
find this spirit adverse to them , as it was at the revolution , 
to preserve the strength of the dissenting sects as a coun- 
terpoise to that dangerous influence , which in protestant 
churches , as well as that of Rome, has sometimes set up 
the interest 6f one order against that of the community. 
And though the church of England made a high vaunt 
of her loyalty, yet , as lord Shrewsbury told William of 
the tories in general , he must remember that he was not 
their king ^ of which indeed he had abundant experience. 
A still more material reason against any alteration in 
the puMic liturgy and ceremonial reUgion at that feverish 
crisis , unless with a much more decided concurrence of 
the nation thsin could be obtained, was the risk of 
nourishing the schism of the non-jurors. These men went 
off from the church on grounds merely political , or at 
most on the pretence that the civil power was incom- 
petent to deprive bishops of their ecclesiastical jurisdic- 
tion , to which nbne among the laity, who did not adopt 
the same political tenets , were likely to pay attention. 
But the established liturgy was , as it is at present , in 
the eyes of the great majority, the dinstinguishing mark 
of the Anglican church , far more indeed than episcopal 
government , whereof sa little is known by the mass of 
the people , that its abolition would make no perceptible 
difference in their religion. Any change , though for the 
better, would offend those prejudices of education and 
habit , which it requires such a revolutionary commotion 
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of tke public mind as the sixteenth century witnessed to 
subdue, and might fill the jacobite conventicles with 
adherents to the old church. It was already the policy of 
the non*-juring clergy to hold themselves up in this res- 
pectable light , and to treat the Tillotsons and Burnets as 
equally schismatic in discipline and unsound in theology. 
Fortunately, however, they fell into the snare which the 
established church had avoided ; and deviating , at least 
in their writings , from the received standard of Anglican 
orthodoxy, into what the people saw with most jealousy, 
a sort of approximation to the church of Rome , gave their 
opponents an advantage in controversy, and drew farther 
from that part of the clergy, who did not much dislike 
their political creed. They were equally injudicious and 
neglectful of the signs of the times, when they pro- 
mulgated such extravagant assertions of sacerdotal power, 
as could not stand with the regal supremacy, or any sub- 
ordination to the state. It was plain , from the writings 
of Leslie and other leaders of their party, that the mere 
restoration of the house of Stuart would not content them 
without undoing all that had been enacted as to the church 
from the time of Henry YIII ^ and thus the charge of in- 
novation came evidently home to themselves. ^ 

' Leslie's Case of the Regale and Pontificate is a long dull attempt 
to set up the sacerdotal order above all ciyil power » at least as to the 
exercise of its functions , and especially to get rid of the appointment 
of hishopsby the crown, or, by parity of reasoning, of priests by 
laymen. He is indignant even at laymen choosing their chaplains, and 
thinks they ought to take them from thie bishop; objecting also to 
the phrase y my chaplain, as if they were servants : '^ otherwise the 
expression is proper enough to say my chaplain, as I say my parish 
priest, my bishop, my king, or my God; which argues my being 
under their care and direction, and that I belong to them , not they 
to me. '* P. 182. It is full of enormous misrepresentation as to the 
English law. 
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The coDTention parliament would have acted a truly 
politic , as well as magnanimous part , in extending this 
boon , or rather this right , of religious liberty to the 
members of that unfortunate church , for whose sake the 
late king had lost his throne. It would have displayed to 
mankind, that James had fallen , not as a catholic, nor 
for seeking to bestow toleration on catholics , but as a 
violator of the constitution. William, in all things supe- 
rior to his subjects, knew that temporal, and especially 
military fidelity, would be in almost every instance proof 
against the seductions of bigotry. The Dutch armies have 
always been in a great measure composed of catholics, 
and many of that profession served under him in the 
invasion of Elngland. His own judgment for the repeal of 
the penal laws had been declared even in the reign of 
James. The danger, if any, was now immensely dimi- 
nished ^ and it appears in the highest degree probable , 
that a genuine toleration of their worship , with no con- 
dition but the oath of allegiance, would have brought 
over the majority of that church to the protestant suc- 
cession , so far at least as to engage in no schemes inimical 
to it. The wiser catholics would have perceix^-, that 
under aUng of their own faith, or but suspected of an 
attachment to it , they must continue the objects of per- 
petual distrust to a protestant nation. They would have 
learned that conspiracy and Jesuitical intrigue could bat 
keep alive calumnious imputations , and diminish the 
respect which a generous people would naturally pay to 
their sincerity and their misfortune. Had the legislators 
of that age taken a still larger sweep, and abolished at 
once those tests and disabilities , which , once necessary 
l)ulwarks against an insidious court , were no longer de- 
-raandedin the more republican model of our government, 
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the Jacobite cause woald have suffered , I believe , a more 
deadly wound than penal statutes and double taxation 
virere able to infiUct* But this was beyond the philosophers ; 
how much beyond the statesmen of the time ! 

The tories , in their malignant hatred of our illustrious 
monarch , turned his connivance at popery into a theme 
of reproach '. It was believed , and probably with truth , 
that he had made to his catholic allies promises of relaxing 
the penal laws ; and the jacdbite intriguers had the mor-^ 
tification to find that William had his party at Rome , as 
well as her exiled confessor of St. Germain. After the 
peace of Ryswick many priests came over, and showed 
themselves with such incautious publicity, as alarmed the 
bigotry of the house of commons, and produced the dis- 
graceful act of 1700 against the growth of popery*. The 
admitted aim of this statute was to expel the catholic 
proprietors of land , comprising many very ancient and 
wealthy families, by rendering it necessary for them to 
sell their estates. It first offers a reward of tool, to any 
informer against a priest exercising his functions , and 
adjudges the penalty of perpetual imprisonment. It re-* 
quires every person educated in the popish religion , or 

' See Burnet (Oxf. iv. 409) and lord Dartmouth's note. 

* No opposition seems to have been made in the house of commons ; 
but we bave a protest from four peers against it. Bnmet , though he 
offers some shameful arguments in favour of the bill, such as might 
justify any tyranny, admits that it contained some unreasonable seve- 
rities, and that many were really adverse to it. A bill proposed iu 
1705 , to render the late act against papists effective, was lost by 119 
to 43 (Pari. Hist. vi. 5i4); which shows that men were ashamed of 
wbat they had done. A proclamation, however, was issued in 1711 , 
immediately after Guiscard's attempt to kill Mr. Harley , for enforcing 
the penal laws against Roman catholics , which was very scandalous ^ 
as tending to impute that crime to them. Boyer's Reign of Anne^ 
p. 419. And in the reign of George I ( iyt% ) ioo,oool. was levied by 
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professing the same^ within six months after he shall 
attain the age of eighteen years, to take the oaths of 
allegiance and supremacy, and subscribe the declaration 
set down in the act of Charles U against transubstantiation 
and the worship of saints \ in default of which he is inca- 
pacitated , not only to purchase , but to inherit or take lands 
under any devise or limitation. The hext of kin being a 
protestant shall enjoy such lands during his life \ So un- 
just, so unprovoked a persecution is the disgrace of that 
parliament. But the spirit of liberty and tolerance was 
too strong for the tyranny of the law ^ and this statute 
was not executed according to its purpose. The catholic 
landrholders neither renounced their religion , nor aban- 
doned their inheritances. The judges put such construc- 
tions upon the clause of forfeiture as eluded its efficacy; 
and , I believe , there were scarce any instances of a loss 
of property under this law. It has been said, and I doubt 
not with justice, that the catholic gentry, during the 
greater part of the eighteenth century, were as a sepa- 
rated and half proscribed class among their equals , their 
civil exclusion hanging over them in the intercourse of 
general society ^ ; but their notorious , though not unna- 

a particular act on the estates of papists and non-jurors. This was only 
carried hy i88 to 17a. Sir Joseph Jekyll and Mr. Onslow , afterwards 
speaker, opposing it, as well as lord Cowper in the other house. 
9 G. I. c. 18. Pari. Hist* viii. 5i. 353. It was quite impossible that 
those who sincerely maintained the principles of toleration should 
long continue to make any exception; though the exception in this 
instance was wholly on political grounds, and not out of bigotry , it 
did not the less contravene all that Taylor and Locke had taoght 
men to cherish. 

' II and I a W. III. c. 4 It is hardly necessary to add that this 
act was repealed in 1779. 

* Butler's Memoirs of CathoKcs , ii. 64. 
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tural , disaffection to the reigning family will account foP 
much of this , and their religion was undoubtedly exer- 
cised with little disguise or apprehension. The laws were 
perhaps not much less severe and sanguinary than those 
which oppressed the protestants of France 5 but in their 
actual administration , what a contrast between the go- 
vernment of George II and Louis XV, between the 
gentleness of an English court of King's Bench , and the 
ferocity of the parliaments of Aix and Thoulouse ! 

* The immediate settlement of the crown at the revolution 
extended only to the descendants of Anne and of William. 
The former was at that time pregnant , and became in a 
few months the mother of a son. Nothing , therefore , 
urged the convention parliament to go any farther in li- 
miting the succession. But the king , in order to secure 
the elector of Hanover to the grand alliance , was desirous 
to settle the reversion of the crown on his wife the princess 
Sophia and her posterity. A provision to this effect was 
inserted in the bill of rights by the house of lords. But 
the commons rejected the amendment with little oppo- 
sition ; not , as Burnet idly insinuates , through the secret 
wish of a republican party (which never existed , or had 
no influence) to let the monarchy die a natural death ^ 
but from a just sense that the provision wa$ unnecessary, 
and might become inexpedient * . During the life of the 
young duke of Glocester the course of succession appeared 

■ While the bill regulating the succession was in the house of 
commons, a proviso was offered by Mr. Godolphin , that nothing in 
this act is intended to be drawn into example or consequence here- 
after, to prejudice the right of any protestant prince or princess in 
their hereditary succession to the imperial crown of those realms. This 
was much opposed by the whigs, both because it tended to let in the 
son of James I|, if he should become a protestapt, and for a more 
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clear. But upon his untimely death in 1700 , the manifest 
improbability that the limitations already established 
could subsist beyond the lives of the king and princess 
of Denmark made it highly conTenient to preclude in- 
trigue , and cut off the hopes of the Jacobites , by a new 
settlement of the crown on a protestant line of princes. 
Though the choice was truly free in the hands of parlia- 
ment J and no pretext of absolute right could be advanced 
on any side 9 there was no question that the princess 
Sophia was the fittest object of the nation's preference. 
She was indeed very far removed from any hereditary 
title. Besides the pretended prince of Wale^, and his 
sister, whose legitimacy no one disputed, th^re stood in 
her way the duchess of Savoy, daughter of Henrietta 
duchess of Orleans , and several of the Palatine family. 
These last had abjured the reformed jBEiith of which their 
ancestors had been the strenuous assertors ; but it seemed 
not improbable that some one might reitum to it; and if 
all hereditary right of the ancient English royal line , the 
descendants of Henry VII, had not been extinguished, 
it would have been necessary to secure the succession of 
any prince , who should profess the protestant religion at 
the time when the existing limitations shoold come to an 
end. Nor indeed , on the supposition that the next heir 
had a right to enjoy the crown , would the act of settle^ 
ment have been required '. According to the tenor and 
intention of this statute , all prior claims of inheritance , 

(lecret reason , that they did uot like to recognice the continnaiiee of 
any hereditary right. It was rejected by 179 to laS. Pari. Hist. ▼. 
949, The lords' amendment in fayour of the princess Serbia was lost 
without a division . Id. 339* - 

' The duchess of Savoy put in a very foolish protest against any 
fhing that should be done to prejudice her right. Ralph, 994* 
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save that of the issue of king William and the princess 
Anne , being set aside and annulled , the princess Sophia 
became the source of a new royal line. The throne of 
England and Ireland , by virtue of the paramount will of 
parliament, stands entailed upon the heirs of her body, 
being protestants. In them the right is as truly hereditary, 
as it ever was in the Plantagenets or the Tudors. But 
they derive it not from these ancient families. The blood 
indeed of Cerdic and of the Conqueror flows in the veins 
of his present majesty. Our Edwards and Henries illus- 
trate the almost unrivalled splendour and antiquity of 
the house of Brunswic. But they have transmitted no 
more right to the allegiance of England than Boniface of 
£ste or Henry the Lion. That rests wholly on the act of 
settlement , and resolves itself into the sovereignty of the 
legislature. We have therefore an abundant security, that 
no prince of the house of Brunswic will ever countenance 
the silly theories of imprescriptible right , which flattery 
and superstition seem still to render current in other 
countries. He would brand his own brow with the names 
of upstart and usurper. For the history of the revolution , 
and of that change in the succession which ensued upon 
it , will for ages to come be fresh and familiar as the re- 
collections of yesterday. And if the people's choice be , 
as surely it is , the primary foundation of magistracy, it 
is perhaps more honourable to be nearer the source , than 
to deduce a title from some obscure chieftain , through a 
long roll of tyrants and ideots. 

The majority of that house of commons which passed 
the bill of settlement consisted of those , who having long 
opposed the administration of William , though with very 
different principles both as to the succession of the crowM 
and its prerogative , were now often called by the general 
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name of topies. Some , no doubt , of these were adverse 
to a measure wliich precluded the restoration of the 
house of Stuart, even on the contingency that its heir 
might embrace the protestant religion. But this party 
could not show itself very openly ^ and Harley , the new 
leader of the tories , zealously supported the entail of the 
crown on the princess Sophia. But it was determined to 
accompany this settlement with additional securities for 
the subject's liberty.* The bill of rights was reckoned 
hasty and defective ; some matters of great importance 
had been omitted , and in the twelve years which had 
since elapsed new abuses had called for new remedies. 
Eight articles were therefore inserted in the act of setde- 
ment , to take effect only from the commencement of the 
new limitation to the house of Hanover. Some of them , 
as will appear, sprung from a natural jealousy of this 
unknown and foreign line ^ some should strictly not have 
been postponed so long ; but it is necessary to be content 
with what it is practicable to obtain. These articles are 
the following. 

That whosoever shall hereafter come to the possession 
of this crown shall join in communion with the church 
of England as by law established. 

That in case the crown and imperial dignity of this 
realm shall hereafter come to any person , not being a 
native of this kingdom of England , this nation be not 
obliged to engage in any war for the defence of any do- 
minions or territories which do not belong to the crown 
of England, without the consent of parliament. 

That no person who shall hereafter come to the pos- 
session of this crown shall go out of the dominions of 
England , Scotland , or Ireland , without consent of pai^ 
liament. 
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